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Presidential Documents

Title 3—

The President

Proclamation 8868 of September 21, 2012

Establishment of the Chimney Rock National Monument

By the President of the United States of America

A Proclamation

The Chimney Rock site in southwestern Colorado incorporates spiritual,
historic, and scientific resources of great value and significance. A thousand
years ago, the vast Chaco civilization was drawn to the site’s soaring massive
rock pinnacles, Chimney Rock and Companion Rock, that rise hundreds
of feet from the valley floor to an elevation of 7,600 feet. High atop ancient
sandstone formations, Ancestral Pueblo People built exquisite stone build-
ings, including the highest ceremonial “‘great house” in the Southwest.

This landscape, encompassing both Chimney Rock and Companion Rock,
and known today as Chimney Rock, holds deep spiritual significance for
modern Pueblo and tribal communities and was one of the largest commu-
nities of the Pueblo II era (900-1150 A.D.). The Chimney Rock site also
includes nationally significant archaeology, archaeoastronomy, visual and
landscape characteristics, and geological and biological features, as well
as objects of deep cultural and educational value.

In 1100 A.D., the area’s cultivated fields and settlements extended from
the valley floors to the mesa tops. The pinnacles, Chimney Rock and Com-
panion Rock, dominated the landscape. Today, peregrine falcons nest on
the pinnacles and soar over ancient structures, the dramatic landscape,
and the forested slopes of the Piedra River and Stolsteimer Creek drainages,
which are all framed by the high peaks of the San Juan Mountains.

Migratory mule deer and elk herds pass through the area each fall and
spring as they have for thousands of years, and live there during the critical
winter months. Merriam’s turkeys, river otters, bald eagles, golden eagles,
mountain lions, bats, woodpeckers, and many species of migratory birds
also live in the area among the Ponderosa Pine, pinon, and juniper. Several
desert plants usually found farther south grow there, including a species
of cholla cactus that does not occur naturally outside the Sonoran Desert
and is believed to be associated with deliberate cultivation by the Ancestral
Pueblo People.

The Chimney Rock site is one of the best recognized archaeoastronomical
resources in North America. Virtually all building clusters have views of
Chimney Rock and Companion Rock, which frame multiple astronomical
alignments and illustrate the Ancestral Pueblo People’s knowledge of astron-
omy. Hundreds of archaeological ruins and buildings from the Pueblo II
period are within the boundaries of the site, including a Chaco-style com-
munal multi-room ‘“‘great house” built in the late eleventh century to com-
mand observations of the surrounding landscape and astronomical phe-
nomena.

The Chimney Rock site features an isolated Chacoan settlement among a
complex system of dispersed communities bound by economic, political,
and religious interdependence centered in Chaco Canyon, New Mexico, about
100 miles south of Chimney Rock. Chimney Rock continues to contribute
to our knowledge about the Ancestral Pueblo People and their understanding
and command of their environment.
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Today, descendants of the Ancestral Pueblo People return to this important
place of cultural continuity to visit their ancestors and for other spiritual
and traditional purposes. It is a living landscape that shapes those who
visit it and brings people together across time. Since the 1920s, there has
been significant archaeological interest in Chimney Rock. Because it does
not appear to have been reoccupied after the early 1100s, Chimney Rock
offers a valuable window into the cultural developments of the Pueblo
IT era and affords opportunities to understand how geology, ecology, and
archaeology interrelate. Because visitors travel from areas near and far, these
lands support a growing travel and tourism sector that is a source of economic
opportunity for the community, especially businesses in the region. They
also help to attract new residents, retirees, and businesses that will further
diversify the local economy.

In 1970, Chimney Rock was listed on the National Register of Historic
Places, and its spectacular landscape has been open to visitors ever since.

WHEREAS section 2 of the Act of June 8, 1906 (34 Stat. 225, 16 U.S.C.
431) (the ‘“Antiquities Act”), authorizes the President, in his discretion,
to declare by public proclamation historic landmarks, historic and prehistoric
structures, and other objects of historic or scientific interest that are situated
upon the lands owned or controlled by the Government of the United
States to be national monuments, and to reserve as a part thereof parcels
of land, the limits of which in all cases shall be confined to the smallest
area compatible with the proper care and management of the objects to
be protected;

WHEREAS it is in the public interest to preserve and protect the objects
of scientific and historic interest at Chimney Rock;

NOW, THEREFORE, I, BARACK OBAMA, President of the United States
of America, by the authority vested in me by section 2 of the Antiquities
Act, hereby proclaim, set apart, and reserve as the Chimney Rock National
Monument (monument) the objects identified above and all lands and inter-
ests in lands owned or controlled by the Government of the United States
within the boundaries described on the accompanying map entitled “Chim-
ney Rock National Monument” and the accompanying legal description,
which are attached to and form a part of this proclamation, for the purpose
of protecting those objects. These reserved Federal lands and interests in
lands encompass approximately 4,726 acres, which is the smallest area
compatible with the proper care and management of the objects to be pro-
tected.

All Federal lands and interests in lands within the boundaries of the monu-
ment are hereby appropriated and withdrawn from all forms of entry, loca-
tion, selection, sale, leasing, or other disposition under the public lands
laws, including withdrawal from location, entry, and patent under the mining
laws, and from disposition under all laws relating to mineral and geothermal
leasing. Lands and interests in lands within the monument’s boundaries
not owned or controlled by the United States shall be reserved as part
of the monument upon acquisition of ownership or control by the United
States.

The establishment of this monument is subject to valid existing rights.
The Secretaries of Agriculture and the Interior shall manage development
under existing oil and gas leases within the monument, subject to valid
existing rights, so as not to create any new impacts that would interfere
with the proper care and management of the objects protected by this procla-
mation.

Nothing in this proclamation shall be construed to alter the valid existing
water rights of any party, including the United States.

The Secretary of Agriculture (Secretary) shall manage the monument through
the Forest Service, pursuant to applicable legal authorities, consistent with
the purposes and provisions of this proclamation. The Secretary shall prepare,
within 3 years of the date of this proclamation, a management plan for
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the monument, and shall promulgate such regulations for its management
as deemed appropriate. The plan will provide for protection and interpreta-
tion of the scientific and historic objects identified above, and continued
public access to those objects, consistent with their protection. The plan
will protect and preserve access by tribal members for traditional cultural,
spiritual, and food- and medicine-gathering purposes, consistent with the
purposes of the monument, to the maximum extent permitted by law.

The Secretary shall prepare a transportation plan that addresses actions
necessary to protect the objects identified in this proclamation, including
road closures and travel restrictions. For the purpose of protecting the objects
identified above, the Secretary shall limit all motorized and mechanized
vehicle use to designated roads, except for emergency or authorized adminis-
trative purposes.

The Secretary shall, in developing any management plans and any manage-
ment rules and regulations governing the monument, consult with the Sec-
retary of the Interior. The final decision to issue any management plans
and any management rules and regulations rests with the Secretary of Agri-
culture. Management plans or rules and regulations developed by the Sec-
retary of the Interior governing uses within national parks or other national
monuments administered by the Secretary of the Interior shall not apply
within the monument.

Nothing in this proclamation shall be deemed to enlarge or diminish the
jurisdiction of the State of Colorado with respect to fish and wildlife manage-
ment.

Nothing in this proclamation shall be deemed to enlarge or diminish the
rights of any Indian tribe.

Laws, regulations, and policies followed by the Forest Service in issuing
and administering grazing permits or leases on all lands under its jurisdiction
shall continue to apply with regard to the lands in the monument.

The Secretary may carry out vegetative management treatments within the
monument, except that timber harvest and prescribed fire may only be
used when the Secretary determines it appropriate to address the risk of
wildfire, insect infestation, or disease that would endanger the monument
or imperil public safety.

Nothing in this proclamation shall be deemed to revoke any existing with-
drawal, reservation, or appropriation; however, the national monument shall
be the dominant reservation.

Warning is hereby given to all unauthorized persons not to appropriate,
injure, destroy, or remove any feature of the monument and not to locate
or settle upon any of the lands thereof.
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Billing code 3295-F2-P

IN WITNESS WHEREOF, I have hereunto set my hand this twenty-first
day of September, in the year of our Lord two thousand twelve, and of
the Independence of the United States of America the two hundred and
thirty-seventh.
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New Mexico Principal Meridian

T. 34 N., R. 4 W., South of the Ute Line,

sec. 8U, SEY4;

sec. 9U, S¥;

sec. 15U, W¥aNWYi;

sec. 16U, N%2, SW¥%, N¥2SEY;

sec. 17U;

sec. 18U, SVaNEV4, SWYaNWY4, EV2aSWYa, SEVa;
sec. 19, EY2, EaNWY4, the lot at the SWYNWY4;
sec. 20;

sec. 21, W/aNWYa, NWYSWYi, SYa.SWYs;

sec. 28, NWYiNEY4, NV2NWYs;

sec. 29, NVoaNEV4:, EVaNEVNW i,

sec. 30, W/2NEViNEYs, NWYiNEY, the un-numbered lot at the NWYNWY, that portion of the
E2NW": and the un-numbered lot at the SW%NW lying north of Colorado State Highway 151
as described in the Highway Easement Deed recorded in the Archuleta Clerk and Recorder’s
Office on June 13, 1978, at book 158, page 538.

T.34 N., R. 4 W., North of the Ute Line,

sec. 18, lots 7 to 10, inclusive.

T.34 N., R. 5 W_, South of the Ute Line,

sec. 1U, lot 4;

sec. 2U, lots 1 to 3, inclusive;

sec. 11U, NEY4NEYs;

sec. 12U, WYaNWVa, SWYi;

sec. 13U, SWYNEY:, EXaNWY4, NVANEVLASWYa, NWYASEY:;

sec. 24, all that portion of the SY2NEY: lying north and east of National Forest System Road 613;
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sec. 25, all that portion of the EV2NEY: lying north of Colorado State Highway 151 as described
in the Highway Easement Deed recorded in the Archuleta Clerk and Recorder’s Office on June
13,1978, at book 158, page 538, EX2aSWYNEY4.

T.34 N., R. 5 W_, North of the Ute Line,

sec. 13, lots 8 and 9.
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Presidential Documents

Proclamation 8869 of September 21, 2012

National Historically Black Colleges and Universities Week,
2012

By the President of the United States of America

A Proclamation

The founders of our Nation’s first colleges and universities for African
Americans shared a fundamental belief that, with the right education, all
people can overcome barriers of injustice to achieve their fullest potential.
These pioneers understood that education means emancipation—a path to
freedom, independence, and success. More than 150 years later, America’s
Historically Black Colleges and Universities (HBCUs) carry forward this proud
legacy, and this week, we celebrate the profound impact these places of
learning have made on the life of our country.

For generations, HBCUs have provided students with access to higher edu-
cation and instilled in them a sense of pride and history. Graduates of
these institutions have played an extraordinary role in shaping the progress
of our Union by championing equality and changing perspectives through
the arts. They have strengthened our Nation by building our economy,
teaching our children, healing the sick, and defending America as members
of our Armed Forces. Today, HBCUs continue to help move our country
forward, cultivating leaders in every area of our society. And with each
new HBCU alum, we move closer to achieving our goal of having the
highest proportion of college graduates in the world by 2020.

During National Historically Black Colleges and Universities Week, as we
recognize the immeasurable contributions of these institutions, let us recom-
mit to ensuring they remain cradles of opportunity for the next generation.
Let us also reaffirm our belief in the power of progress through education—
a belief we share with the visionary leaders who established our HBCUs
SO many years ago.

NOW, THEREFORE, I, BARACK OBAMA, President of the United States
of America, by virtue of the authority vested in me by the Constitution
and the laws of the United States, do hereby proclaim September 23 through
September 29, 2012, as National Historically Black Colleges and Universities
Week. I call upon educators, public officials, professional organizations,
corporations, and all Americans to observe this week with appropriate pro-
grams, ceremonies, and activities that acknowledge the countless contribu-
tions these institutions and their alumni have made to our country.
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[FR Doc. 2012-23868
Filed 9-26-12; 8:45 am)]
Billing code 3295-F2-P

IN WITNESS WHEREOF, I have hereunto set my hand this twenty-first
day of September, in the year of our Lord two thousand twelve, and of
the Independence of the United States of America the two hundred and
thirty-seventh.
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Proclamation 8870 of September 21, 2012

National Hunting and Fishing Day, 2012

By the President of the United States of America

A Proclamation

From our highest peaks and most historic parks to the quiet woods and
streams where generations of families have connected with the land around
them, America’s great outdoors have always played an important role in
our national life. On National Hunting and Fishing Day, we celebrate our
rich legacy of conservation, recognize sportsmen and women who have
carried that legacy forward, and renew the spirit of stewardship that has
moved countless Americans to help preserve our natural heritage for future
generations.

As keepers of an age-old tradition, sportsmen and women share a deep
and abiding bond with our environment. Generations have worked tirelessly
to protect the lands and waters they cherish, and today, hunters and anglers
stand among our strongest conservation advocates. This year, we also mark
the 75th anniversary of the Federal Aid in Wildlife Restoration Act, which
provided permanent and dependable funding for habitat conservation. This
milestone recalls the many ways sportsmen and women have contributed
to conservation of the public lands we all enjoy. Their legacy is all around
us, and as we take time to appreciate America’s natural beauty, let us
give thanks to all those who have helped make our country what it is
today.

Fulfilling our role as environmental stewards in the 21st century demands
that we find the best ideas at the grassroots level and empower States,
communities, and nonprofits with the tools they need to protect the land
they love. Through the America’s Great Outdoors Initiative, my Administra-
tion has striven to meet those challenges and lay the foundation for a
comprehensive, community-driven conservation strategy. From hunters and
anglers to tribal leaders and young people, we are engaging stakeholders
of all backgrounds and beliefs—and moving forward, we will continue to
find new ways to make the Federal Government a better partner in preserving
our environment today and tomorrow.

As Americans, each of us has an equal share in the land and an equal
responsibility to protect it. On National Hunting and Fishing Day, we pay
tribute to the community of sportsmen and women who have kept faith
with that fundamental principle, and who will continue to help drive our
environmental progress in the years to come.

NOW, THEREFORE, I, BARACK OBAMA, President of the United States
of America, by virtue of the authority vested in me by the Constitution
and the laws of the United States, do hereby proclaim September 22, 2012,
as National Hunting and Fishing Day. I call upon all Americans to observe
this day with appropriate programs and activities.
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[FR Doc. 2012-23872
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IN WITNESS WHEREOF, I have hereunto set my hand this twenty-first
day of September, in the year of our Lord two thousand twelve, and of
the Independence of the United States of America the two hundred and
thirty-seventh.
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DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 205

[Document Number AMS-NOP-10-0083;
NOP-10-09IR]

RIN 0581-AD17

National Organic Program (NOP);
Sunset Review (2012) for Nutrient
Vitamins and Minerals

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Interim rule with request for
comments.

SUMMARY: This interim rule addresses a
recommendation submitted to the
Secretary of Agriculture (Secretary) by
the National Organic Standards Board
(NOSB) on April 29, 2011. This
recommendation pertains to the 2012
Sunset Review for the exemption (use)
of nutrient vitamins and minerals in
organic handling on U.S. Department of
Agriculture’s (USDA) National List of
Allowed and Prohibited Substances
(National List). On January 12, 2012,
AMS published a proposed rule on the
2012 Sunset Review which proposed to
continue the exemption (use) for
nutrient vitamins and minerals on the
National List for 5 years after its October
21, 2012 sunset date. The proposed rule
also proposed to correct an inaccurate
cross reference to U.S. Food and Drug
Administration (FDA) regulations in the
listing for vitamins and minerals on the
National List. AMS continues to review
the public comments on the proposed
rule and assess the extent of impacts on
the industry that could result from
correcting the cross reference to FDA
regulations. Therefore, due to the
impending sunset of the allowance for
nutrients vitamins and minerals from
the National List on October 21, 2012,
and based on the NOSB

recommendation, this interim rule
renews, without change, the exemption
(use) for nutrient vitamins and minerals
on the National List. This interim rule
provides for the continued use of
nutrients vitamins and minerals in
organic products until the agency
completes the January 12, 2012,
rulemaking.

DATES: Effective Date: This interim rule
becomes effective October 21, 2012. All
comments received by December 26,
2012 will be considered prior to the
issuance of a final rule.

ADDRESSES: Interested persons may
submit written comments on this
interim rule using the following
addresses:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Mail: Toni Strother, Agricultural
Marketing Specialist, National Organic
Program, USDA-AMS-NOP, 1400
Independence Ave. SW., Room 2646-
So., Ag Stop 0268, Washington, DC
20250.

Instructions: All submissions received
must include the docket number AMS—
NOP-10-0083; NOP-10-09IR, and/or
Regulatory Information Number (RIN)
0581-AD17 for this rulemaking. All
comments received will be posted
without change to http://
www.regulations.gov.

Docket: For access to the docket to
read background documents or
comments received, go to http://
www.regulations.gov. Comments
submitted in response to this interim
rule will also be available for viewing in
person at USDA—AMS, National Organic
Program, 1400 Independence Ave. SW.,
Room 2646-South Building,
Washington, DC, from 9 a.m. to 12 noon
and from 1 p.m. to 4 p.m., Monday
through Friday, (except official Federal
holidays). Persons wanting to visit the
USDA South Building to view
comments received in response to this
proposed rule are requested to make an
appointment in advance by calling (202)
720-3252.

FOR FURTHER INFORMATION CONTACT:
Melissa Bailey, Ph.D., Director,
Standards Division, Telephone: (202)
720-3252; Fax: (202) 205-7808.
SUPPLEMENTARY INFORMATION:

I. Background

The Organic Foods Production Act of
1990 (OFPA) (7 U.S.C. 6501-6522),

authorizes the establishment of the
National List. The National List
identifies synthetic substances that are
exempted (allowed) in organic
production and nonsynthetic substances
that are prohibited in organic crop and
livestock production. The National List
also identifies nonagricultural
nonsynthetic, nonagricultural synthetic
and nonorganic agricultural substances
that may be used in organic handling.
The exemptions and prohibitions
granted under the OFPA are required to
be reviewed every 5 years by the
National Organic Standards Board
(NOSB). The Secretary has authority
under the OFPA to renew such
exemptions and prohibitions. If the
substances are not reviewed by the
NOSB within 5 years of their inclusion
on the National List and addressed by
the Secretary, then their authorized use
or prohibition expires under OFPA’s
sunset provision.

On March 26, 2010, the National
Organic Program (NOP) published an
Advance Notice of Proposed
Rulemaking (ANPR) to announce the
pending sunset of substances on the
National List and opened the public
comment process on whether existing
exemptions for specified synthetic and
nonsynthetic substances in organic
handling should be continued (75 FR
14500).* The ANPR indicated that the
exemption for the use of nutrient
vitamins and minerals as ingredients in
or on processed products labeled as
“organic” or “made with organic
(specified ingredients or food group(s))”’
would expire after October 21, 2012, if
the listing was not renewed. The public
comment period lasted 60 days.
Comments were received from organic
handlers, ingredient suppliers and trade
associations. Comments received
supported the continued listing of
nutrient vitamins and minerals in
organic handling. The written
comments can be retrieved at http://
www.regulations.gov by searching for
the document ID number: AMS-NOP-
09-0074. The NOP provided the NOSB
with these public comments to consider
in their deliberations on the status of
nutrient vitamins and minerals in

1The Sunset 2012 ANPR also pertained to the
exemptions for synthetic substances and
prohibitions for nonsynthetic substances used in
crop and livestock production.


http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
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organic products after the 2012 sunset
date.

At their April 2011 public meeting,
the NOSB approved a recommendation
to renew the listing for nutrient
vitamins and minerals after its October
21, 2012 sunset date. Their
recommendation stated that the listing
should be renewed as codified at 7 CFR
205.605(b): “Nutrient vitamins and
minerals, in accordance with 21 CFR
104.20, Nutritional Quality Guidelines
for Foods”.2 In addition to the ANPR for
Sunset 2012 published on March 26,
2010, the NOSB received additional
public comment concerning the pending
sunset of this listing in response to three
Federal Register notices announcing
meetings of the NOSB and its planned
deliberations on recommendations
involving Sunset 2012 substances. The
notices were published in the Federal
Register as follows: March 17, 2010 (75
FR 12723), September 20, 2010 (75 FR
57194), and March 4, 2011 (76 FR
12013). The NOSB received further
written and oral testimony concerning
nutrient vitamins and minerals at all
three of these public business meetings
which occurred in Woodland, CA on
April 26-29, 2010, in Madison, WI on
October 25-28, 2010, and in Seattle, WA
on April 26-29, 2011. The written
comments can be retrieved via http://
www.regulations.gov by searching for
the document ID numbers: AMS-NOP—
10-0021 (May 2010 meeting); AMS—
NOP-10-0068 (October 2010 meeting);
and AMS-NOP-11-05 (April 2011
meeting). The oral comments were
recorded in the meeting transcripts
available on the NOP Web site, http://
www.ams.usda.gov/nop.

During their April 2011 deliberations
on the renewal of nutrients vitamins
and minerals, the NOSB explained that
the Food and Drug Administration
(FDA) had recently provided a response
to the NOP regarding the reference to 21
CFR 104.20 in the current annotation for
nutrient vitamins and minerals on the
National List.3 The reference to 21 CFR
104.20 refers to the fortification policy
for food under the FDA’s jurisdiction.
The NOP had requested the information
from FDA to consider whether changes
to the annotation were necessary to
correct an inaccurate cross reference to
FDA policy and to clarify what

2NOSB, 2011, Formal Recommendation by the
National Organic Standards Board (NOSB) to the
National Organic Program (NOP), Nutrient Vitamins
and Minerals Sunset, available at http://
www.ams.usda.gov/AMSv1.0/
getfile’”dDocName=STELPRDC5091724.

3FDA Response to NOP—Questions and Answers
Regarding Nutrient Fortification of Foods. April 14,
2011. Available at http://www.ams.usda.gov/
AMSv1.0/getfile?dDocName=STELPRDC5090415.

synthetic substances are allowed as
vitamins and minerals in products
labeled as ““organic” or ‘“made with
organic (specified ingredients or food
group(s)).” The fortification policy at 21
CFR 104.20 provides for the rational
addition of essential nutrients to food
for human consumption. FDA considers
only “essential nutrients” to be within
the scope of its fortification policy at 21
CFR 104.20. The nutrients which FDA
has determined to be essential are
enumerated in 21 CFR 101.9(c)(8)(iv)
with corresponding Reference Daily
Intakes (RDIs), and 21 CFR 101.9(c)(9),
which includes potassium and its
corresponding Daily Reference Value
(DRV). FDA stated that substances such
as omega-3 and omega-6 fatty acids,
inositol, choline, carnitine, and taurine
are not essential nutrients listed under
101.9(c)(8)(iv) and are, therefore, not
within the scope of FDA'’s fortification
policy at 21 CFR 104.20. The FDA also
clarified that infant formula is not
within the scope of the fortification
policy; the requirements in 21 CFR part
107 pertain to required and essential
nutrients for infant formula and include
minimum and maximum amounts for
those nutrients.

Based on this information, the NOSB
signaled its intent to issue another
recommendation for an annotation
change to the listing for nutrients
vitamins and minerals at their
November 2011 public meeting.
However, since NOP intended to take
action to amend the listing through a
proposed rule, the NOSB opted to
remove proposing a recommendation for
an annotation change on nutrient
vitamins and minerals from their
November 2011 meeting agenda.

On January 12, 2012, AMS published
a proposed rule on the 2012 Sunset
Review for nutrient vitamins and
minerals (77 FR 1980). The rule
proposed to address the April 2011
NOSB recommendation and to revise
the cross reference to FDA regulations to
specify that only vitamins and minerals
which are declared essential for food in
21 CFR 101.9 and vitamins and minerals
that are required for infant formula in 21
CFR 107.10 and 107.100, may be used
in organic products. As a result, under
the proposal, any ingredient not
specified by these cross references to
FDA regulations would be excluded
from use in organic products and would
need to be petitioned to the NOSB for
separate exemptions on the National
List. Examples of affected ingredients
which would need separate exemptions
on the National List include
docosahexanoic acid (DHA) algal oil,
arachidonic acid (ARA) single-cell oil,
taurine, inositol, choline, ascorbyl

palmitate, synthetic beta-carotene, L-
carnitine, lycopene, nucleotides, lutein,
and L-methionine. Further, AMS would
need to conduct separate rulemaking to
codify the exemptions based on NOSB
recommendations for any petitioned
substances. A detailed discussion of the
proposal, including further discussion
of the examples of ingredients that
would be affected and an initial
assessment of the impacts of correcting
the cross references to FDA regulations,
is available in the proposed rule (77 FR
1980).

The proposed rule provided a 60 day
comment period, which closed on
March 12, 2012. Comments were
specifically requested on: (i) The actual
economic impacts of the proposed
action; (ii) the adequacy of the estimated
impact of the proposed action on small
entities; and (iii) the length of the
proposed compliance date. AMS
received 26 written comments in
response to the proposed rule. The
written comments can be retrieved via
www.regulations.gov by searching for
the document ID number: AMS-NOP-
10-0083. Persons wanting to visit the
USDA South Building to view
comments in response to the proposed
rule are requested to make an
appointment in advance by calling (202)
720-3252.

AMS continues to assess the public
comments on the proposed rule and
evaluate the impact of clarifying the
cross reference to FDA regulations.
Given that the current allowance for
nutrient vitamins and minerals is due to
sunset (“expire”’) from the National List
on October 21, 2012, AMS is issuing
this interim rule with request for
comments to provide continuity to the
organic industry and avoid widespread
disruption that would result if the
allowance for vitamins and minerals
were to sunset. For example, if the
current allowance for vitamins and
minerals was to sunset, Vitamins A and
D, used to fortify fluid milk, and B-
vitamins, used in bread and cereal to
replace vitamins lost during processing,
could no longer be added to organic
products.

AMS believes that renewing the
current listing for nutrient vitamins and
minerals on the National List is the most
appropriate action at this time. When
AMS published the proposed rule in
January 2012, the agency requested
comments on the adequacy of the
economic analysis that was presented
and the two year compliance date that
was proposed. AMS received limited
public comment on the impacts of
correcting the cross reference to FDA
regulations. The NOSB has made final
recommendations to AMS on four


http://www.ams.usda.gov/AMSv1.0/getfile?dDocName=STELPRDC5091724
http://www.ams.usda.gov/AMSv1.0/getfile?dDocName=STELPRDC5091724
http://www.ams.usda.gov/AMSv1.0/getfile?dDocName=STELPRDC5091724
http://www.ams.usda.gov/AMSv1.0/getfile?dDocName=STELPRDC5090415
http://www.ams.usda.gov/AMSv1.0/getfile?dDocName=STELPRDC5090415
http://www.ams.usda.gov/nop
http://www.ams.usda.gov/nop
http://www.regulations.gov
http://www.regulations.gov
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petitioned substances, petitions for eight

substances remain outstanding. A

summary of the status of these petitions

is provided in Table 1.

TABLE 1—STATUS OF NATIONAL LIST PETITIONS FOR AFFECTED INGREDIENTS @

Ingredient

Petition
submitted
to NOSB

NOSB recommendation

Docosahexanoic Acid (DHA) algal oil® ..

Arachidonic Acid (ARA) single-cell oil® ..

Inositol

Choline (two separate petitions for infant
formula and infant food, and all other

foods).
Ascorbyl Palmitate
Beta-carotene @

L-carnitine

NOSB recommended the addition to §205.605(a): DHA algal oil, not hexane
extracted; other ingredients that are agricultural must be organic.

NOSB recommended the addition to § 205.605(a): Arachidonic Acid (ARA) from
fungal oil, not hexane extracted; other ingredients that are agricultural must
be organic.

NOSB recommended the addition to §205.605(b): CAS #87-89-8 (myo-ino-
sitol) and 6917-35—-7 (non-specific isomer) for use in infant formula and med-
ical nutritional enteral products labeled organic or made with organic (speci-
fied ingredients or food group(s)).

NOSB recommended the addition to §205.605(b): Choline chloride (CAS #67—
48-1) and Choline bitartrate (CAS #87—67-2) for use in infant formula and
medical nutritional enteral products labeled organic or made with organic
(specified ingredients or food group(s)).

NOSB Handling Subcommittee proposal posted; NOSB
pected at October 2012 public meeting.©

NOSB Handling Subcommittee proposal posted;
pected at October 2012 public meeting.

NOSB Handling Subcommittee proposal posted;
pected at October 2012 public meeting.

NOSB Handling Subcommittee proposal posted;
pected at October 2012 public meeting.

NOSB Handling Subcommittee proposal posted;
pected at October 2012 public meeting.

NOSB Handling Subcommittee proposal posted;
pected at October 2012 public meeting.

NOSB Handling Subcommittee proposal posted;
pected at October 2012 public meeting.

NOSB Handling Subcommittee proposal posted;
pected at October 2012 public meeting.

NOSB Livestock Subcommittee proposal posted;
pected at October 2012 public meeting.

Recommendation ex-

NOSB Recommendation ex-

NOSB Recommendation ex-

NOSB Recommendation ex-

NOSB Recommendation ex-

NOSB Recommendation ex-

NOSB Recommendation ex-

NOSB Recommendation ex-

NOSB Recommendation ex-

aPetitions are available on the NOP Web site in the petitioned substances database: http://www.ams.usda.gov/NOPNationallList.
bSome of the DHA and ARA used in organic products is derived from fish oil, currently provided for in section 205.606 of the National List,

rather than algal and microbial sources.

cAll NOSB subcommittee proposals are available online at http:/www.ams.usda.gov/NOSBCommitteeRecommendations. Information for the
October 15-18, 2012 NOSB public meeting is available online at http://www.ams.usda.gov/NOSBMeetings.

dThe beta-carotene petition is for the synthetic form. Beta-carotene extract color is currently listed in section 205.606 as a nonorganically pro-
duced agricultural ingredient allowed in products labeled “organic” when an organic version is not commercially available.

Once the NOSB completes its review
and has issued recommendations on all
petitioned nutrients, the public will be
able to more fully comment on the
implications of correcting the FDA cross
reference as proposed. For this reason,
we are requesting comments through
this interim rule. After consideration of
comments submitted to both the
proposed rule and this interim rule,
AMS intends to issue a final rule that
will address the proposed correction to
the listing for nutrient vitamins and
minerals on the National List. As
previously noted, AMS would need to
conduct separate rulemaking to codify
the exemptions based on
recommendations by the NOSB for any
petitioned substance.

Therefore, consistent with the April
2011 NOSB recommendation, this
interim rule continues the allowance for
nutrient vitamins and minerals at
section 205.605(b) as follows: “Nutrient

vitamins and minerals, in accordance
with 21 CFR 104.20, Nutritional Quality
Guidelines for Foods.” This action
enables the industry to continue with
the status quo until additional public
comments are received and a final rule
is published. This action avoids the
widespread disruption to the organic
market that would occur if the
allowance for any synthetic vitamins
and minerals were to sunset (“‘expire”)
from the National List on October 21,
2012.

II. Statutory and Regulatory Authority

The OFPA authorizes the Secretary to
make amendments to the National List
based on proposed amendments
developed by the NOSB. Sections
6518(k)(2) and 6518(n) of OFPA
authorize the NOSB to develop
proposed amendments to the National
List for submission to the Secretary and
establish a petition process by which

persons may petition the NOSB for the
purpose of having substances evaluated
for inclusion on or deletion from the
National List. The National List petition
process is implemented under section
205.607 of the NOP regulations. The
current petition process (72 FR 2167,
January 18, 2007) can be accessed
through the NOP Web site at http://
www.ams.usda.gov.

A. Executive Order 12866

This action has been determined not
significant for purposes of Executive
Order 12866, and therefore, has not
been reviewed by the Office of
Management and Budget.

B. Executive Order 12988

Executive Order 12988 instructs each
executive agency to adhere to certain
requirements in the development of new
and revised regulations in order to avoid
unduly burdening the court system.


http://www.ams.usda.gov/NOSBCommitteeRecommendations
http://www.ams.usda.gov/NOPNationalList
http://www.ams.usda.gov/NOSBMeetings
http://www.ams.usda.gov
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This interim rule is not intended to have
a retroactive effect.

States and local jurisdictions are
preempted under the OFPA from
creating programs of accreditation for
private persons or State officials who
want to become certifying agents of
organic farms or handling operations. A
governing State official would have to
apply to USDA to be accredited as a
certifying agent, as described in the
OFPA (7 U.S.C. 6514(b)). States are also
preempted by the OFPA (7 U.S.C. 6503
through 6507) from creating certification
programs to certify organic farms or
handling operations unless the State
programs have been submitted to, and
approved by, the Secretary as meeting
the requirements of the OFPA.

Pursuant to the OFPA (7 U.S.C.
6507(b)(2)), a State organic certification
program may contain additional
requirements for the production and
handling of organically produced
agricultural products that are produced
in the State and for the certification of
organic farm and handling operations
located within the State under certain
circumstances. Such additional
requirements must: (a) Further the
purposes of the OFPA, (b) not be
inconsistent with the OFPA, (c) not be
discriminatory toward agricultural
commodities organically produced in
other States, and (d) not be effective
until approved by the Secretary.

Pursuant to the OFPA (7 U.S.C.
6519(f)), this interim rule would not
alter the authority of the Secretary
under the Federal Meat Inspection Act
(21 U.S.C. 601-624), the Poultry
Products Inspection Act (21 U.S.C. 451—
471), or the Egg Products Inspection Act
(21 U.S.C. 1031-1056), concerning meat,
poultry, and egg products, nor any of
the authorities of the Secretary of Health
and Human Services under the Federal
Food, Drug and Cosmetic Act (21 U.S.C.
301-399), nor the authority of the
Administrator of EPA under the Federal
Insecticide, Fungicide and Rodenticide
Act (FIFRA) (7 U.S.C. 136-136(y)).

The OFPA (7 U.S.C. 6520) provides
for the Secretary to establish an
expedited administrative appeals
procedure under which persons may
appeal an action of the Secretary, the
applicable governing State official, or a
certifying agent under this title that
adversely affects such person or is
inconsistent with the organic
certification program established under
this title. The OFPA also provides that
the U.S. District Court for the district in
which a person is located has
jurisdiction to review the Secretary’s
final decision.

C. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
(5 U.S.C. 601-612) requires agencies to
consider the economic impact of each
rule on small entities and evaluate
alternatives that would accomplish the
objectives of the rule without unduly
burdening small entities or erecting
barriers that would restrict their ability
to compete in the market. The purpose
of the RFA is to fit regulatory actions to
the scale of businesses subject to such
actions in order that small business will
not be unduly or disproportionately
burdened. Section 605 of the RFA
allows an agency to certify a rule, in lieu
of preparing an analysis, if the
rulemaking is not expected to have a
significant economic impact on a
substantial number of small entities.

Pursuant to the requirements set forth
in the RFA, AMS performed an
economic impact analysis on small
entities in the final rule published in the
Federal Register on December 21, 2000
(65 FR 80548). AMS has also considered
the economic impact of this interim rule
on small entities. The effect of this rule
would be to allow the continued use of
nutrients vitamins and minerals in
organic handling. AMS concludes that
the economic impact of continuing this
allowance for nutrient vitamins and
minerals in organic handling would
avoid market disruption and would be
beneficial to small agricultural service
firms. Therefore, AMS certifies that this
rule would not have a significant
economic impact on a substantial
number of small entities.

Small agricultural service firms,
which include producers, handlers, and
accredited certifying agents, have been
defined by the Small Business
Administration (SBA) (13 CFR 121.201)
as those having annual receipts of less
than $7,000,000 and small agricultural
producers are defined as those having
annual receipts of less than $750,000.

Based on USDA data from the
Economic Research Service (ERS), the
total acreage of certified organic land
grew from 1.8 million acres in 2000 to
4.8 million acres in 2008, of which
approximately 2.2 million acres was
pasture and rangeland.* The number of
certified organic producers in the U.S.
has more than doubled in that time
period rising from approximately 7,000
in 2000 to nearly 17,700 by the end of

4U.S. Department of Agriculture, Economic
Research Service. 2008. U.S. Organic Agriculture,
1992-2008, data set, available at www.ers.usda.gov/
data/organicERS. The number of U.S. organic
operations at the end of 2011 is from data compiled
by the National Organic Program, http://
www.ams.usda.gov/AMSv1.0/
getfile’”dDocName=STELPRDC5097523.

2011.5 ERS, based upon the list of
certified operations maintained by the
NOP, estimated the number of certified
handling operations was 3,225 in 2007.
AMS believes that most of these entities
would be considered small entities
under the criteria established by the
SBA.

The increasing production capacity
for organic agricultural products
parallels growth trends in sales of
organic products. Since implementation
of the NOP, the organic industry has
experienced consecutive years of growth
demonstrated by increasing sales to
consumers. In 2011, U.S. retail sales of
organic food and beverages totaled over
$29.2 billion.® The pace of double-digit
sales growth that persisted from 2002—
2008 has dipped, but the 7.7 percent
growth recorded from 2009-2010, and
the 9.4 percent growth recorded from
2010-2011, marked increases from
previous years. The top grossing organic
food categories in terms of sales for 2011
are fruits and vegetables (40.5%), dairy
(14.6%) and packaged/prepared foods,
which includes baby formula and baby
food (13.6%). Sales of dry breakfast
goods, which includes cereals, grew
6.2% in the year 2011, exceeding $1
billion. Organic frozen prepared foods
account for the highest sales within the
packaged/prepared foods category.
Nutrient vitamins and minerals are used
to fortify products in the dairy,
packaged/prepared foods, and breakfast
goods product categories.

In addition, USDA has 91 accredited
certifying agents who provide
certification services to producers and
handlers. A complete list of names and
addresses of accredited certifying agents
may be found on the AMS NOP Web
site, at http://www.ams.usda.gov/nop.
AMS believes that most of these
accredited certifying agents would be
considered small entities under the
criteria established by the SBA.

D. Paperwork Reduction Act

No additional collection or
recordkeeping requirements are
imposed on the public by this interim
rule. Accordingly, OMB clearance is not
required by the Paperwork Reduction
Act of 1995, 44 U.S.C. 3501, Chapter 35.

E. Executive Order 13175

This interim rule has been reviewed
in accordance with the requirements of
Executive Order 13175, Consultation
and Coordination with Indian Tribal
Governments. The review reveals that
this regulation will not have substantial

5 Ibid.
6Organic Trade Association, 2012. 2012 Organic
Industry Survey. Brattleboro, VT.


http://www.ams.usda.gov/AMSv1.0/getfile?dDocName=STELPRDC5097523
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http://www.ams.usda.gov/AMSv1.0/getfile?dDocName=STELPRDC5097523
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http://www.ams.usda.gov/nop

Federal Register/Vol. 77, No. 188/ Thursday, September 27, 2012/Rules and Regulations

59291

and direct effects on Tribal governments
and will not have significant Tribal
implications.

F. Effective Date

This interim rule reflects a
recommendation submitted to the
Secretary by the NOSB for the purpose
of fulfilling the requirements of 7 U.S.C.
6517(e) of the OFPA. Section 7 U.S.C.
6517(e) requires the NOSB to review
each substance on the National List
within 5 years of its publication.
Pursuant to 5 U.S.C. 553, it is found and
determined upon good cause that it is
impracticable and contrary to the public
interest to give preliminary notice prior
to putting this rule into effect in order
to ensure the continued use of nutrients
vitamins and minerals in organic
products after October 21, 2012, and
avoid widespread disruption to the
organic market. Accordingly, this rule
shall be effective on October 21, 2012.

List of Subjects in 7 CFR Part 205

Administrative practice and
procedure, Agriculture, Animals,
Archives and records, Imports, Labeling,
Organically produced products, Plants,
Reporting and recordkeeping
requirements, Seals and insignia, Soil
conservation.

The authority citation for 7 CFR part
205 continues to read as follows:

Authority: 7 U.S.C. 6501-6522.

Dated: September 21, 2012.
David R. Shipman,

Administrator, Agricultural Marketing
Service.

[FR Doc. 2012—-23748 Filed 9-26-12; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF AGRICULTURE

Food Safety and Inspection Service

9 CFR Parts 307 and 381
[Docket No. FSIS-2011-0032]
RIN 0583-AD48

Additional Changes to the Schedule of
Operations Regulations

AGENCY: Food Safety and Inspection
Service, USDA.

ACTION: Final rule.

SUMMARY: The Food Safety and
Inspection Service (FSIS) is amending
the meat and poultry product
regulations pertaining to the schedule of
operations. FSIS is amending these
regulations to define the 8-hour
workday as including time that
inspection program personnel need to

prepare the inspection station, if
necessary, or retrieve and return lot tally
sheets; the time necessary for FSIS
inspection program personnel to
sharpen knives, if necessary; and the
time necessary to conduct duties
scheduled by FSIS, including
administrative activities. The activities
are integral and indispensable to
inspectors’ work and are part of the
continuous workday as defined by the
Fair Labor Standards Act. Therefore,
they are activities that need to be part
of the Agency’s regulatory definition for
the 8-hour workday.

DATES: Effective November 26, 2012.

FOR FURTHER INFORMATION CONTACT:
Rachel Edelstein, Acting Assistant
Administrator, Office of Policy and
Program Development, FSIS, U.S.
Department of Agriculture, 1400
Independence Avenue SW.,
Washington, DC 20250-3700, telephone:
(202) 205-0495.

SUPPLEMENTARY INFORMATION:
Background

The Federal Meat Inspection Act
(FMIA), 21 U.S.C. 601 et seq., and the
Poultry Products Inspection Act (PPIA),
21 U.S.C. 451 et seq., provide for
mandatory Federal inspection of
livestock and poultry slaughtered at
official establishments and of meat and
poultry products processed at official
establishments. FSIS bears the cost of
mandatory inspection provided during
non-overtime and non-holiday hours of
operation. Official establishments pay
for inspection services performed on
holidays or on overtime.

On March 19, 2012, FSIS proposed to
amend its regulations pertaining to the
schedule of operations (77 FR 15976).
FSIS proposed to amend these
regulations to define the 8-hour
workday as including time that
inspection program personnel need to
prepare the inspection station at meat
slaughter establishments, if necessary,
or to retrieve and return lot tally sheets
at poultry slaughter establishments; the
time necessary for FSIS inspection
program personnel to sharpen knives, if
necessary, at meat slaughter
establishments; and the time necessary
to conduct duties scheduled by FSIS,
including administrative activities at
meat and poultry slaughter
establishments. The activities are
integral and indispensable to the
principal work of inspection program
personnel as defined in 29 CFR 790.8,
“Principal” activities. Therefore, these
activities need to be part of the Agency’s
regulatory definition for the 8-hour
workday.

Response to Comments

FSIS received one comment within
the scope of the rulemaking regarding
the proposed rule change from an
association representing the meat
industry. The comment raised the
following issues:

De Minimis

The commenter stated that FSIS has
ignored the Office of Personnel
Management (OPM) regulation 5 CFR
551.412(a) that governs the exclusion of
de minimis actions from compensable
activities. The commenter stated that
the OPM rule excludes preparatory
activities that last less than 10 minutes
and also stated that the proposed rule
identified two of three activities
specified in the proposal—
administrative activities and
preparation for inspection—as each
taking less than 10 minutes per day.
Therefore, the commenter asserted that
the OPM regulation precludes the need
for the proposed rule.

Response

As stated in the proposed rule, FSIS
considers these activities as integral and
indispensable to the principal work of
inspection program personnel as
defined in 29 CFR 790.8, “Principal”
activities. As integral and indispensable
work activities under the Fair Labor
Standards Act, FSIS finds that these
activities should be included as part of
the continuous workday when reading
both 5 CFR 551.412(a) and the OPM
definition of “workday” at 5 CFR
551.411(a), together. 5 CFR 551.412(a)
cannot be properly read alone to
exclude time spent on indispensable
work activities during the continuous
workday from compensable hours of
work. Any duties scheduled by FSIS,
including administrative duties, are
integral and indispensable to the
essential work of inspection program
personnel because they enable
inspection program personnel to carry
out their work effectively. The
preparation of the workstation is an
integral and indispensable activity
ensuring that inspectors have the
necessary stamps used to identify
condemned parts while conducting
their inspection duties. Therefore,
administrative duties and the
preparation of the work station in cattle
slaughter establishments are integral
and indispensable to the principal work
of inspection program personnel as
defined in 29 CFR 790.8, “Principal”
activities, and thus, these activities need
to be part of the Agency’s regulatory
definition for the 8-hour workday.
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Knife Sharpening

The commenter did not dispute that
knife sharpening is a compensable
activity but did oppose the standardized
approach in the proposed rule that
would give inspectors one 15-minute
period for knife sharpening if they
perform on-line duties in a cattle
slaughter establishment 3 days or less
per week or if they perform on-line
duties in a swine slaughter
establishment, and two 15-minute
periods for knife sharpening if they
perform on-line duties in a cattle
slaughter establishment 4 or more days
per week. The commenter stated that
plants should be permitted to conduct
individualized assessments of the time
it takes inspectors to sharpen their
knives.

Response

The time estimates FSIS developed in
the proposed rule for knife sharpening
were based on an Agency CD-ROM
training video, ‘“Knife-Safety and
Sharpening Skills,” and the numbers of
times per week for knife sharpening
were based on a variety of factors,
including the species being inspected
(i.e., cattle or swine) and the number of
carcasses inspected. The time
allocations that FSIS is finalizing are
necessary to ensure the safe and proper
use of knives during inspection. The
Agency cannot ensure the safety of its
inspectors and that proper knife
sharpening occurs if each establishment
determines for itself how long it should
take inspectors to sharpen a knife
because each establishment will have a
financial incentive to reduce this
amount of time. Therefore, when FSIS
implements this rule, it will ensure
inspection program personnel have an
appropriate amount of time to sharpen
their knives.

Inaccurate Inspector Time Records

The commenter stated that because
inspectors bill in 15-minute increments,
all slaughter facilities already pay
inspectors for time during which
inspection work is not being done. The
commenter stated that a facility should
be permitted to review inspectors’ time
records and offer corrections supported
by reports and stamped surveillance
footage, if necessary, before inspectors
submit their time records. The
commenter also stated that during
interruptions for line stoppages or
equipment failures, inspectors should
make use of the time that they are not
on the line for activities such as knife
sharpening. The commenter also stated
that if inspectors choose not to use such

time, establishments should not have to
pay overtime for the activity.

Response

FSIS supervisors assign work to
inspection program personnel. FSIS will
ensure that its supervisory personnel
instruct inspection program personnel
to complete the activities addressed in
this final rule during any time
remaining in a 15-minute increment of
overtime or during work times when
they are not on the line. However, FSIS
does not agree that establishments
should implement a formal monitoring
program, such as video surveillance of
FSIS employees or checking inspector
time sheets. FSIS supervisors ensure
that employees accurately record the
time that they work. Establishment
management should discuss any
concerns about the time worked by FSIS
inspectors with FSIS supervisors.

Line Time

Lastly, the commenter stated that any
additional time inspectors need to be
compensated for under the proposed
rule should not count against the 10-
hour-per-day limit of actual inspector
time permitted by FSIS.

Response

FSIS ensures that the maximum time
an employee may work on the slaughter
line is ten (10) hours per work day.
While knife sharpening, station
preparation, and administrative duties
are integral to the work and conducted
during the continuous workday, they
are activities not done on the slaughter
line itself. Therefore, these activities are
not subject to the 10 hour per day limit
of slaughter line activity.

Amendment to 9 CFR 307.4(c) and
381.37(c)

After consideration of the comments
received and for the reasons discussed
above, FSIS is adopting the proposed
rule as a final without revision and is
amending the meat regulations to
provide that the 8 hours of inspection
service provided to establishments free
of charge will include activities
necessary to fully carry out an
inspection program, including time for
inspection program personnel to
prepare the work station; the time
necessary for FSIS inspection program
personnel to sharpen knives, if
necessary; and the time necessary to
conduct duties scheduled by FSIS,
including administrative duties. When
the rule goes into effect, FSIS will direct
its supervisory personnel at livestock
slaughter establishments to conduct a
new time measurement that measures
the amount of time it takes to don

required gear, walk to a work station,
prepare the work station, and doff
required gear. If establishments do not
provide a knife sharpening service, the
establishment will also need to
incorporate the times and frequencies
discussed above in response to
comments on knife sharpening into the
8 hours of inspection or request that
knife sharpening be done in an overtime
period.

FSIS is amending the poultry
products regulations to provide that the
8 hours of inspection service provided
to establishments free of charge will
include activities necessary to fully
carry out an inspection program,
including time for inspection program
personnel to retrieve and return lot tally
sheets and the time necessary to
conduct duties scheduled by FSIS,
including administrative duties.
Inspection program personnel in poultry
products establishments do not use
knives when conducting inspection
activities and do not need to prepare the
work station. When this rule goes into
effect, FSIS will direct its supervisory
personnel in poultry slaughter
establishments to conduct a new time
measurement that measures the amount
of time it takes inspection program
personnel to don required gear, pick up
a lot tally sheet, and doff required gear.

In addition, when this rule goes into
effect, slaughter establishments will
need to provide inspection program
personnel 1 minute every day to
complete time and attendance activities.

As with the provisions for donning,
doffing, and the associated walk time,
establishments will need to either
incorporate the time for inspection
program personnel performing on-line
inspection duties to conduct knife
sharpening, to complete the time and
attendance reporting, and to prepare for
inspection into their hours of operation
or request overtime charges. The
regulations provide that FSIS will bill
overtime in 15-minute increments (9
CFR 307.6 and 381.39). Therefore, in
situations where establishments have
requested overtime, FSIS, when
possible, will instruct inspection
program personnel performing on-line
inspection duties to do the activities
addressed in this rule during any time
that remains within 15-minutes of
requested overtime.

Executive Order 12866 and the
Regulatory Flexibility Act

This rule has been designated non-
significant under section 3(f) of
Executive Order 12866. Accordingly,
the rule has not been reviewed by the
Office of Management and Budget.
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Cost to the Industry

Under this final rule, the most direct
cost to the industry will be the overtime
fee that the Agency will need to charge
slaughter establishments for the time
inspection program personnel spend in
three groups of activities: (1) Sharpening
knives, (2) completing administrative
activities, and (3) preparing for
inspection. As we explained in the cost
analysis of the Final Rule on Changes to
the Schedule of Operations Regulations
(76 FR page 33979), if meat and poultry
slaughter establishments want to
maintain their normal shift length of
operating for 8 hours, they would incur
some overtime fees.? Although the
choice is voluntary, the Agency expects
that most meat and poultry slaughter
establishments will choose to maintain
their current shift-time, as shortening
the shift-time will decrease production
and revenue while idling existing
capacity. However, FSIS does not expect
the overtime fee from these three groups
of activities to be significant because (1)
the establishments have options, as we
will discuss later, besides paying
overtime for some of these activities,
and (2) the time for carrying out
administrative activities and preparing
for inspection (including preparing an
inspection station and picking up and
dropping off lot tally sheets) is small—
one minute or two per day—and will
probably not push the overtime over the
15-minute threshold to incur more over-
time charge than are currently assessed
for donning and doffing activities.

Similar to donning and doffing, the
actual time FSIS inspection program
personnel will take to perform these
activities will vary in each meat and
poultry slaughter establishment
depending on plant-specific variables.
FSIS developed estimates on the
amount of time it takes for inspection
program personnel to perform these
activities and requested public
comments. FSIS did not receive any
comments on the estimates, so FSIS’s
estimates remain the same in this final
rule.

Knife-sharpening:

a. Two 15-minute periods per week
for inspection program personnel who
perform on-line inspection duties in
beef slaughter operations for 4 or more
days per week.

b. One 15-minute period per week for
inspection program personnel on the
beef slaughter line for 3 days or less per

1This regulatory change should not impact the
schedule of operations for meat and poultry
processing establishments and egg product plants
because those establishments can begin operations
without FSIS inspection program personnel being at
an on-line inspection work station.

week or in a swine slaughter
establishment.

e One minute per day to complete
administrative activities.

e Two minutes or less for preparing
for inspection.

Agency personnel data 2 show that
there are 3,053 inspection program
personnel performing on-line inspection
duties in poultry and meat slaughter
establishments—2,037 in poultry, 1,000
in meat, and 16 in establishments that
slaughter both meat and poultry. Data
from an Agency survey 3 indicates that
among the meat slaughtering inspectors,
56 percent work in beef establishments
that operate 4 or 5 days per week, 4
percent work in beef establishments that
operate less than 4 days per week, 36
percent work in swine establishments,
and 4 percent work in lamb, sheep, and
goat establishments. Because lamb,
sheep, and goat establishments are small
or very small establishments, inspection
program personnel would be able to
complete the activities addressed in this
final rule within the 8-hour day, and,
therefore, there are no related cost
calculations for these establishments in
this final rule. Applying the percentages
to the total of 1,016 meat slaughter
inspectors,* we have 573 inspection
program personnel working in beef
establishments that operate 4 or 5 days
per week, and 409 working in either
beef establishments that operate less
than 4 days per week or swine
establishments. The overtime fee that
the Agency charges for each 15-minute
interval is $17.08 for FY 2012.
Multiplying this number by the Agency-
estimated knife-sharpening time, we
estimated the annual cost for knife
sharpening time to be about $1,776.3
($17.08 per quarter-hour x 2 knife-
sharpening periods per week x 52 weeks
per year) per inspection program
personnel in beef slaughter
establishments that operate 4 days or
more a week, and $888.2 ($17.08 per
quarter-hour x 52 weeks per year) per
inspection program personnel in beef
slaughter establishments that operate 3
days or less or in swine establishments.
If the industry had to pay all the meat
slaughter inspectors to sharpen their
knives, the total cost to the industry
would be about $1.38 million ($1776.3
x573) + ($888.2 x 409). However, the
actual impact would be much less
because the industry can offer knife-
sharpening services to Agency

2 As of November 2011.

3 Survey date is March 2011.

4We count the inspection program personnel in
combined meat and poultry as meat inspectors so
not to underestimate the cost, as poultry slaughter
inspectors do not currently have to sharpen knives.

inspection program personnel instead of
paying overtime for it.

If an establishment provides a knife-
sharpening service, FSIS will instruct
inspection program personnel to use
that service. An Agency query ° found
that the majority of the meat-slaughter
establishments are offering knife
sharpening to their employees, and
about 91% of those also offer the service
to Agency inspection program
personnel. We expect that many other
establishments will start offering the
service to avoid paying overtime charges
when this rule becomes effective.

As for the other two groups of
activities, the time they take is minimal.
According to the Agency’s estimates
mentioned above, these activities
combined will be at most 3 minutes per
day. In addition, FSIS will permit the
establishment to take on the
responsibility of preparing the
inspection station for inspection
program personnel in livestock
slaughter establishments. Given that the
Agency charges overtime in 15-minute
increments, and that it believes the
donning, doffing, and walking time to
be usually less than 15-minutes, time for
these additional activities can be
absorbed in the overtime period for
donning, doffing, and walking time in
most cases, thus not causing any
additional overtime. In the unlikely,
worst-case scenario where these
activities push the daily overtime
beyond the first 15-minute interval, the
establishments would pay each
inspection program personnel another
$4,441 ($17.08 per inspector x 5 days
per week x 52 weeks per year) annually.
However, the Agency believes this
scenario would apply to only a very
small percentage of the inspection
program personnel.

Comparing the cost to the annual
revenue of the meat slaughtering
industry alone, which is about $67.2
billion,¢ the costs of this rule to the
industry will not be significant.

Cost to the Consumer

The industry is likely to pass the
increased costs on to consumers because
of the inelastic nature of the consumer
demand for meat and poultry products.
However, given that the total volume of
meat and poultry slaughtered under
Federal inspection in 2010 was about 92

50FO conducted the query in November 2011.

6 Summary of the Animal (except Poultry)
Slaughtering Industry in the U.S. and its
International Trade [2010 edition,] Supplier
Relations US, LLC. http://www.htrends.com/report-
2700858-Animal_except_Poultry Slaughtering
_Industry_in_the U S _and_its International
_Trade_Edition.html, as of 11/16/2011.


http://www.htrends.com/report-2700858-Animal_except_Poultry_Slaughtering_Industry_in_the_U_S_and_its_International_Trade_Edition.html
http://www.htrends.com/report-2700858-Animal_except_Poultry_Slaughtering_Industry_in_the_U_S_and_its_International_Trade_Edition.html
http://www.htrends.com/report-2700858-Animal_except_Poultry_Slaughtering_Industry_in_the_U_S_and_its_International_Trade_Edition.html
http://www.htrends.com/report-2700858-Animal_except_Poultry_Slaughtering_Industry_in_the_U_S_and_its_International_Trade_Edition.html
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billion pounds,” the increased cost per
pound due to the overtime fee will be
less than $0.0001 on average.

Benefits of the Rule

This final rule will include integral
and indispensible work activities (as
defined by the Fair Labor Standards
Act) into the defined inspector
“workday.” Therefore, this rule will
help ensure compliance with the law
and the improved use of Agency
resources.

Regulatory Flexibility Analysis

The FSIS Administrator has made a
determination that this final rule will
not have a significant impact on a
substantial number of small entities, as
defined by the Regulatory Flexibility
Act (5 U.S.C. 601). There are 263 small
and 566 very small meat and poultry
slaughter establishments (by Small
Business Administration standard). In
small and very small establishments,
inspection program personnel typically
have adequate time during their tour of
duty to sharpen their knives as well as
conduct the other activities under this
final rule, because they do not have to
be on-line for 8 hours. Therefore, the
impact will not be significant.

Paperwork Reduction Act

This final rule has been reviewed
under the Paperwork Reduction Act and
imposes no new paperwork or
recordkeeping requirements.

USDA Nondiscrimination Statement

The U.S. Department of Agriculture
(USDA) prohibits discrimination in all
its programs and activities on the basis
of race, color, national origin, gender,
religion, age, disability, political beliefs,
sexual orientation, and marital or family
status. (Not all prohibited bases apply to
all programs.) Persons with disabilities
who require alternative means for
communication of program information
(Braille, large print, or audiotape)
should contact USDA’s Target Center at
(202) 720-2600 (voice and TTY).

To file a written complaint of
discrimination, write USDA, Office of
the Assistant Secretary for Civil Rights,
1400 Independence Avenue SW.,
Washington, DC 20250-9410 or call
(202) 720-5964 (voice and TTY). USDA
is an equal opportunity provider and
employer.

Additional Public Notification

FSIS will announce this final rule
online through the FSIS Web page
located at: http://www.fsis.usda.gov/

7 Livestock, Dairy, & Poultry Outlook/LDP-M—
209/November 16, 2011; Economic Research
Service, USDA.

regulations_& policies/Federal
Register Notices/index.asp.

FSIS will also make copies of this
Federal Register publication available
through the FSIS Constituent Update,
which is used to provide information
regarding FSIS policies, procedures,
regulations, Federal Register notices,
FSIS public meetings, and other types of
information that could affect or would
be of interest to constituents and
stakeholders. The Update is
communicated via Listserv, a free
electronic mail subscription service for
industry, trade groups, consumer
interest groups, health professionals,
and other individuals who have asked
to be included. The Update is also
available on the FSIS Web page.
Through the Listserv and Web page,
FSIS is able to provide information to a
much broader and more diverse
audience. In addition, FSIS offers an
electronic mail subscription service
which provides automatic and
customized access to selected food
safety news and information. This
service is available at: http://
www.fsis.usda.gov/News_& Events/
Email Subscription/. Options range
from recalls to export information to
regulations, directives and notices.
Customers can add or delete
subscriptions themselves, and have the
option to password protect their
accounts.

List of Subjects
9 CFR Part 307

Government employees, Meat
inspection.

9 CFR Part 381

Government employees, Poultry
products inspection.

For the reasons discussed in the
preamble, FSIS is amending 9 CFR
Chapter III as follows:

PART 307—FACILITIES FOR
INSPECTION

m 1. The authority citation for part 307
continues to read as follows:

Authority: 7 U.S.C. 394; 21 U.S.C. 601-
695; 7 CFR 2.17, 2.55.

m 2.In §307.4(c), remove the second
sentence and add two sentences in its
place to read as follows:

§307.4 Schedule of operations.
* * * * *

(c) * * * The basic workweek shall
consist of 5 consecutive 8-hour days
within the administrative workweek
Sunday through Saturday, except that,
when possible, the Department shall
schedule the basic workweek so as to

consist of 5 consecutive 8-hour days
Monday through Friday. The 8-hour day
excludes the lunch period but shall
include activities deemed necessary by
the Agency to fully carry out an
inspection program, including the time
for FSIS inspection program personnel
to put on required gear and to walk to
a work station; to prepare the work
station; to return from a work station
and remove required gear; to sharpen
knives, if necessary; and to conduct
duties scheduled by FSIS, including

administrative duties. * * *
* * * * *

PART 381—POULTRY PRODUCTS
INSPECTION REGULATIONS

m 3. The authority citation for part 381
continues to read as follows:

Authority: 7 U.S.C. 138f, 450; 21 U.S.C.
451-470; 7 CFR 2.7, 2.18, 2.53.

m 4.In §381.37(c), remove the second
sentence and add two sentences in its
place to read as follows:

§381.37 Schedule of operations.
* * * * *

(c) * * * The basic workweek shall
consist of 5 consecutive 8-hour days
within the administrative workweek
Sunday through Saturday, except that,
when possible, the Department shall
schedule the basic workweek so as to
consist of 5 consecutive 8-hour days
Monday through Friday. The 8-hour day
excludes the lunch period but shall
include activities deemed necessary by
the Agency to fully carry out an
inspection program, including the time
for FSIS inspection program personnel
to put on required gear, pick up
required forms and walk to a work
station; and the time for FSIS inspection
program personnel to return from a
work station, drop off required forms,
and remove required gear; and to
conduct duties scheduled by FSIS,

including administrative duties. * * *
* * * * *

Done at Washington, DC, on: September
21, 2012.

Alfred V. Almanza,

Administrator.

[FR Doc. 201223682 Filed 9-26-12; 8:45 am|
BILLING CODE 3410-DM-P

FEDERAL TRADE COMMISSION
16 CFR Parts 2 and 4

Rules of Practice

AGENCY: Federal Trade Commission
(“Commission” or “FTC”).
ACTION: Final rule.



http://www.fsis.usda.gov/regulations_&_policies/Federal_Register_Notices/index.asp
http://www.fsis.usda.gov/regulations_&_policies/Federal_Register_Notices/index.asp
http://www.fsis.usda.gov/regulations_&_policies/Federal_Register_Notices/index.asp
http://www.fsis.usda.gov/News_&_Events/Email_Subscription/
http://www.fsis.usda.gov/News_&_Events/Email_Subscription/
http://www.fsis.usda.gov/News_&_Events/Email_Subscription/

Federal Register/Vol. 77, No. 188/ Thursday, September 27, 2012/Rules and Regulations

59295

SUMMARY: The FTC is adopting revised
rules governing the process of its
investigations and attorney discipline.
These rules, located in the
Commission’s Rules of Practice, are
intended to promote fairness,
transparency, and efficiency in all FTC
investigations; and to provide additional
guidance about appropriate standards of
conduct for attorneys practicing before
the FTC.

DATES: Effective date: November 9,
2012.

Compliance date: The amendments to
Rule 4.1(e) (16 CFR 4.1(e)) will govern
attorney misconduct alleged to have
occurred on or after November 9, 2012.
FOR FURTHER INFORMATION CONTACT: Lisa
M. Harrison, Assistant General Counsel
for Legal Counsel, (202) 326-3204, or W.
Ashley Gum, Attorney, (202) 326—3006,
Office of the General Counsel, Federal
Trade Commission, 600 Pennsylvania
Avenue NW., Washington DC 20580.
For information on the proposed
revisions to the rule governing attorney
discipline, contact Peter J. Levitas,
Deputy Director, Bureau of Competition,
(202) 326-2030, Federal Trade
Commission, 600 Pennsylvania Avenue
NW., Washington, DC 20580.
SUPPLEMENTARY INFORMATION: This
discussion contains the following
sections:

1. Overview of Rule Revisions and Comments
Received
A. Part 2 Rules Governing Investigations
B. Rule 4.1(e) Governing Attorney
Discipline
II. Section-by-Section Analysis of Final Rule
Revisions
III. Final Rule Revisions

1. Overview of Rule Revisions and
Comments Received

The purpose of these final rules is to
update and improve the Commission’s
Part 21 investigation process by
accounting for and incorporating
modern discovery methods, facilitating
the enforcement of Commission
compulsory process, and generally
increasing efficiency and cooperation.
The adopted revisions to Rule 4.12 are
designed to provide additional guidance
regarding appropriate standards of
conduct, and procedures for addressing
alleged violations of those standards.
The revisions to Part 2 will take effect
on November 9, 2012 unless the
Commission or a Commission official
identified in Rule 2.7(1) determines that
application of an amended rule in an
investigation pending as of November 9,
2012 would not be feasible or would
create an injustice. Revised Rule 4.1(e)

116 CFR part 2.
216 CFR 4.1(e).

will govern attorney conduct alleged to
have occurred on or after November 9,
2012.

A. Part 2 Rules Governing Investigations

In its January 23, 2012 Notice of
Proposed Rulemaking (“NPRM”),3 the
Commission invited public comment on
proposed amendments to its Rules of
Practice governing its nonadjudicative
procedures in investigative proceedings
(“Part 2 investigations”). The public
comment period closed on March 23,
2012.4 The Commission stated in the
NPRM that it has periodically examined
and revised its Rules of Practice for the
sake of clarity and to make the
Commission’s procedures more efficient
and less burdensome for all parties. The
Commission observed that its review of
the Part 2 investigation process was
especially appropriate in light of
growing reliance upon and use of
electronic media in Part 2
investigations.

The proposed amendments
announced in the NPRM were the
culmination of a broad and systematic
internal review to improve the
Commission’s investigative procedures
and reflect the development of Part 2
investigative practice in recent years.
The Commission undertook this effort
in order to improve the Part 2
investigation process through a
comprehensive review, rather than
piecemeal modifications of a limited
number of rules, to ensure that the rules
are internally consistent and that they
are workable in practice.

With the NPRM, the Commission
endeavored to modernize some of the
Part 2 rules by proposing regulations
that included: (1) A rule that sets out
specifications for privilege logs; (2) a
rule that conditions any extensions of
time to comply with Commission
process on a party’s continued progress
in achieving compliance; (3) a rule that
conditions the filing of any petition to
quash or limit Commission process on

377 FR 3191 (Jan. 23, 2012).

4The public comments are available at http://
www.ftc.gov/os/comments/part2and4.1rules/. As
stated in the NPRM, the Commission sought public
comment although the proposed rule revisions
relate solely to agency practice and procedure, and
thus are not subject to the notice and comment
requirements of the Administrative Procedure Act
(“APA”). See 5 U.S.C. 553(b)(3)(A). The American
Financial Services Association (“AFSA”) argues
that the proposed revisions to the Commission’s
attorney discipline rules “are substantive in nature
and not merely procedural,” and therefore should
not be exempt from notice and comment. AFSA
Comment at 2 & n.2. The Commission regards the
rule revisions as concerning agency practice and
procedure but notes that AFSA’s concerns are not
relevant in this instance because the Commission
has afforded the public notice and an opportunity
to comment on the proposed changes. Accordingly,
the Commission has fully complied with the APA.

a party having engaged in meaningful
“meet and confer” sessions with
Commission staff; (4) a rule that
eliminates the two-step process for
resolving petitions to quash; and (5)
rules that establish tighter deadlines for
the Commission to rule on petitions.
Other proposed changes updated the
rules by including express references to
electronically stored information
(“ESI”) and consolidated related
provisions that were dispersed
throughout Part 2.

Apart from modernizing the Part 2
rules, the NPRM also sought to turn
well-accepted agency best practices into
formal components of the Part 2
investigation process. Such rules
included: (1) A rule affirming that staff
may disclose the existence of an
investigation to certain third parties; (2)
a rule codifying staff’s practice of
responding internally to petitions to
limit or quash compulsory process; and
(3) the Commission’s announcement of
its general policy that all parties engage
in meaningful discussions with staff to
prevent confusion or misunderstandings
about information sought during an
investigation.

The Commission received comments
on the proposed Part 2 revisions from
five individuals or entities: the Section
of Antitrust Law of the American Bar
Association (“Section’’); Crowell &
Moring, LLP (“Crowell & Moring”’);
Kelley, Drye & Warren, LLP (“Kelley
Drye’’); James Butler of Metropolitan
Bank Group; and Joe Boggs, an
individual consumer.5 Most
commenters endorsed the objectives of
the Commission’s proposed
amendments. Mr. Butler opined that
“the proposed revisions will streamline
the rules and add structure to the
agency’s investigatory process by
consolidating related provisions that are
currently scattered and/or may be
outdated.” The Section commented that
it was generally supportive of the
Commission’s efforts ““to review its
investigatory procedures with an eye
toward fairness, efficiency, and
openness.” ® The Crowell & Moring and
Kelley Drye comments likewise
endorsed the Commission’s proposed
changes, “particularly as they relate to
electronic media in document
discovery.” 7 The Crowell & Moring

5The Commission also received comments from
one entity and one individual that limited their
focus to an analysis of the agency’s proposed
revisions to 16 CFR 4.1. These are discussed in
Section I.B. below.

6 Comment from the Section of Antitrust Law of
the American Bar Association (“Section Comment”’)
at 1.

7 Comment from Kelley Drye & Warren LLP
(“Kelley Drye Comment”) at 1.


http://www.ftc.gov/os/comments/part2and4.1rules/
http://www.ftc.gov/os/comments/part2and4.1rules/
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comment also observed that the rules
should “help the Commission execute
its enforcement mandate while
minimizing unnecessary cost and
burden on parties and bringing
investigations to a speedier
conclusion.” 8

But these commenters also offered
several substantive criticisms of the
proposed rules. As a threshold matter,
the Commission addresses the Section’s
general observation that “although it is
apparent that the Commission has
serious concerns about how the
investigative process is working, it is
not entirely clear from the proposed
amendments what those problems are,
why the Commission’s existing
authority is inadequate to remedy
particular issues * * * or how the
proposals would remedy any such
problems or omissions.”  In
conjunction with this comment, the
Section also proposed that the
Commission convene a joint task force
comprised of members of the private bar
“to review whether there are indeed
problems with the investigative or
disciplinary processes, and, if so, the
types of targeted remedies that might be
appropriate.” 10 The Commission notes
in response that each of the rule
revisions is a product of the
Commission’s own considerable
expertise and investigative experience.
As noted above, some of the problems
that the Commission has identified stem
from a lack of a clear, well-recognized
policy setting out what is expected of
respondents in certain circumstances.
One example the Section identifies
pertains to proposed Rule 2.11(c),
discussed below. Compulsory process
respondents occasionally produce
documents with material redacted for
reasons apart from its protected status.
However, redaction of, for example,
allegedly confidential, but non-
privileged, business material, is
improper.1* The proposed rule clarifies
the obligations of recipients of
compulsory process.12

These commenters also offered more
specific criticisms addressed in detail
below in the section-by-section analysis.
The announced privilege log
specifications were among the new
modernizing rules that garnered
significant comments. Many

8 Comment from Crowell & Moring, LLP

“Crowell & Moring Comment”) at 1.

9 Section Comment at 1-2.

101d. at 2.

11 See FTC v. Church & Dwight Co., 665 F.3d 1312
(DC Gir. 2011).

12 The need for revisions to other rules, including
Rule 4.1(e) governing attorney discipline, is
discussed further in the section-by-section analysis
below.

commenters urged the Commission to
relax these specifications to align them
with the Commission’s procedures for
privilege logs submitted during
discovery for administrative
adjudications (‘“Part 3’’) and Hart-Scott-
Rodino second requests (““‘second
requests”’). Commenters also criticized
the Commission’s adaptation of the
Federal Rules of Civil Procedure
(“FRCP”) to account for ESI and provide
for the sampling and testing of
documents.

The commenters also offered analysis
of the rule revisions intended to codify
existing practices. This subset of
comments included the Section’s and
Kelley Drye’s view that staff replies to
petitions to limit or quash should be
served on the petitioner. Those same
commenters also argued against the
provision in Rule 2.6 stating that
Commission staff may disclose the
existence of an investigation to potential
witnesses.

Upon consideration of the various
comments and its own review of the
existing and proposed rules, the
Commission agrees that some of the
proposed rules can be modified to better
reduce the burdens of the Part 2 process
without sacrificing the quality of an
investigation. After all, the proposed
rules were intended to improve, rather
than diminish, the FTC’s ability to
conduct fair and efficient investigations.
The Part 2 investigative process works
most effectively and efficiently when
staff and outside counsel and their
clients engage in meaningful
communication and work in a
cooperative and professional manner.

Accordingly, the Commission is
adopting the proposed rules and issuing
some further modifications, including:
(1) A revision of the privilege log
specifications to decrease the burden on
respondents, while still accounting for
staff’s need to effectively evaluate
privilege claims; (2) extending the
deadline for the first meet and confer to
decrease the burden on recipients of
process and their counsel; and (3)
implementing a ‘““safety valve” provision
allowing parties showing good cause to
file a petition to limit or quash before
any meet and confer has taken place.

The comments and the Commission’s
revisions to Part 2 are addressed in more
detail in the section-by-section analysis
of the final rule revisions.13

13 The Commission is also making a number of
technical, non-substantive changes to the proposed
rules.

B. Rule 4.1(e) Governing Attorney
Discipline

The Commission also sought
comment on proposed changes to its
rule governing attorney discipline, Rule
4.1(e). As the Commission explained in
the NPRM,4 the proposed rule was
designed to provide additional clarity
regarding appropriate standards of
conduct for attorneys practicing before
the Commission and procedures for the
evaluation of allegations of attorney
misconduct. The proposed rule clarified
that attorneys may be subject to
discipline for violating such standards,
including engaging in conduct designed
merely to delay or obstruct Commission
proceedings or providing false or
misleading information to the
Commission or its staff. The proposed
rule also provided that a supervising
attorney may be responsible for another
attorney’s violation of these standards of
conduct if he or she orders or ratifies the
attorney’s misconduct.

In addition, the proposed rule
instituted appropriate procedural
safeguards to govern the Commission’s
consideration of allegations of attorney
misconduct, which is discussed further
in the section-by-section analysis. To
that end, the proposed rule established
a framework for evaluating and
adjudicating allegations of misconduct
by attorneys practicing before the
Commission.

The Commission received three
comments addressing the proposed
revisions to Rule 4.1(e) from the
Section, the American Financial
Services Association (“AFSA”), and a
law student.?® These commenters
offered several substantive criticisms of
the proposed rule, which are addressed
below. The Commission, upon
consideration of these comments and its
own review of the existing and
proposed rules, issues several
modifications to the proposed rules,
including: (1) A revision to clarify the
scope of potential imputed
responsibility under the rule for
supervisory or managerial attorneys;
and (2) revisions to provide for the
Commission to issue an order to show
cause before issuance of an attorney
reprimand in all cases and to provide an
opportunity for a hearing prior to
imposition of any sanction where there
are disputed issues of material fact to be
resolved.

1477 FR at 3194.
15 Kristen Sweet Comment.
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II. Section-by-Section Analysis of Final
Rule Revisions

Section 2.2: Complaint and Request for
Commission Action

The Commission proposed revisions
to this rule that would account for more
modern methods of submitting
complaints and requests for agency
action, and to avoid repetition of certain
provisions in current Rule 2.1. That rule
identifies how, and by whom, any
Commission inquiry or investigation
may be initiated. In contrast, Rule 2.2
describes the procedures that apply
when members of the public or other
parties outside of the agency request
Commission action. No comments were
received, and the Commission adopts
the revised procedures with some minor
modifications intended to simplify the
proposed rule text.

Section 2.4: Investigational Policy

The Commission proposed revising
Rule 2.4 to underscore the importance
of cooperation between FTC staff and
compulsory process recipients,
especially when confronted with issues
related to compliance with CIDs and
subpoenas. The proposed rule affirmed
the Commission’s endorsement of
voluntary cooperation in all
investigations, but explained that
cooperation should be viewed as a
complement, rather than a mutually
exclusive alternative, to compulsory
process. This proposed revision was
meant to more accurately account for
the complexity and scope of modern
discovery practices.

The proposed revision was not
intended to herald a groundbreaking
approach to investigations. The
Commission proposed the revised rule
as an affirmation of—and not a
significant departure from—current
Commission policy regarding
compulsory process. Contrary to the
Section’s interpretation, the revised rule
does not “announc[e] a preference for
compulsory process over voluntary
production.” 16 The Commission will
continue to use whatever means of
obtaining information is appropriate,
and notes that compulsory process is
more likely to be necessary in complex
cases. In a substantial number of
investigations, voluntary methods are
used.

The Section also observed that ““the
‘meaningful discussions’ expected
under the proposed rule could be read
as an obligation imposed only on the
parties receiving process.” 17 The
Commission believes that such a

16 Section Comment at 2.
17 Id. at 3.

reading is misguided because staff are
necessarily participants in the
discussions. Indeed, Crowell & Moring
commented that the proposed rule will
often encourage “trust and cooperation
and reduce[] possible confusion
regarding mutual expectations.” 18 The
Commission adopts the proposed rule.

Section 2.6: Notification of Purpose

The Commission proposed amending
this rule to clarify staff’s ability to
disclose the existence of an
investigation to witnesses or other third
parties. As noted in the NPRM, the
proposed revision would restate
longstanding agency policy and practice
recognizing that, at times, staff may
need to disclose the existence of an
otherwise non-public investigation, or
the identity of a proposed respondent,
to potential witnesses, informants, or
other non-law-enforcement groups. The
Commission’s ability to disclose this
information to third parties, to the
extent that disclosure would further an
investigation, is well established,® and
the practice plainly facilitates the
efficient and effective conduct of
investigations. Nevertheless, the Section
remarked that ““it is unclear why a
change in the current policy is
necessary, or indeed what specific
changes the Commission intends.” 20
The proposed rule was intended merely
to reflect existing practice. As the
Section further noted, the Commission
“historically has been properly mindful
of the importance of confidentiality of
its investigations, taking into
consideration the various federal
statutes that protect the confidential
nature of non-public investigations.” 21
Under its current policy, the
Commission does not ordinarily make
blanket disclosure to the public of the
identity of persons (including
corporations) under investigation prior
to the time that a complaint issues.22
The Commission is not departing from
its current policy in this regard.

Similarly, the Commission finds it
unnecessary to require, as Kelley Drye
suggested, a certification from ““all third
parties with access to nonpublic
information” that ““the material will be
maintained in confidence and used only
for official law enforcement
purposes.” 23 The statutory basis for
Kelley Drye’s comment applies only to
disclosure to law enforcement agencies
of “documentary material, results of

18 Crowell & Moring Comment at 2—3.

19 See FTC Operating Manual, Ch. 16.9.3.4.
20 Section Comment at 3.

21]d.

22 See FTC Operating Manual, Ch. 3.1.2.3.
23Kelley Drye Comment at 4.

inspections of tangible things, written
reports or answers to questions, and
transcripts of oral testimony.” 2¢ The
revisions to Rule 2.6 do not expand
staff’s authority to share such material
with third parties, but merely
acknowledge staff’s ability, in limited
circumstances, to disclose the existence
of an investigation. Appropriate
safeguards against improper use of
confidential materials are already in
place.

The Section expressed an additional
concern that the rule’s proposed new
language, specifying that “[a] copy of
the Commission resolution * * * shall
be sufficient to give * * * notice of the
purpose of the investigation,”
diminishes the Commission’s obligation
to notify targets about the scope of
investigations. Specifically, the Section
commented that “Commission
resolutions prescribed under 2.7(a) often
are stated in broad general terms and, as
such, do not provide sufficient detail to
investigation targets of the objectives of
a particular investigation.” 25 However,
it is well established that “in the pre-
complaint stage, an investigating agency
is under no obligation to propound a
narrowly focused theory of a possible
future case. Accordingly, the relevance
of the agency’s subpoena requests may
be measured only against the general
purposes of its investigation.” 26
Further, the Commission observes that
questions about the investigation may
be discussed during the meet and confer
process prescribed by Rule 2.7(k), or
raised in a petition to limit or quash, as
described in Rule 2.10. Thus, Rule 2.6
is adopted as proposed.

Section 2.7: Compulsory Process in
Investigations

The proposed revisions to this rule
consolidated the compulsory process
provisions previously found in Rules
2.8, 2.10, 2.11, and 2.12. As explained
in the NPRM, the proposed rule would
substantially expedite its investigations
by: (1) Articulating staff’s authority to
inspect, copy, or sample documentary
material—including electronic media—
to ensure that parties are employing
viable search and compliance methods;
(2) requiring parties to “meet and
confer” with staff soon after compulsory
process is received to discuss
compliance with compulsory process
and to address and attempt to resolve
potential problems relating to document
production; and (3) conditioning any
extension of time to comply on a party

2415 U.S.C. 57B-2(b)(6).

25 Section Comment at 3.

26 FTC v. Texaco, Inc., 555 F.2d 862, 874 (D.C.
Cir. 1977).
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demonstrating its progress in achieving
compliance.

Proposed paragraph (a) describes the
general procedures for compulsory
process under Sections 9 and 20 of the
Federal Trade Commission Act.27 In its
comments, Kelley Drye requested that
the Commission explain ‘“whether
metadata will be included in the
definition of ESI and consistently apply
that definition to all investigative
proceedings.”” 28 The Commission
believes that the rule requires no further
clarification because, on its terms, the
definition of ESI encompasses “other
data or data compilations stored in any
electronic medium,” which clearly
includes metadata. This definition also
comports with the broad meaning of
“electronically stored information” in
the FRCP.29 In a particular case, the
instructions accompanying compulsory
process may provide variations in the
definition of ESI attributable to the
particular circumstances of the
investigation.

Kelley Drye also recommended that
the Commission revise the definition of
ESI “to limit application of the
translation requirement to instances
when reasonably necessary to further
the FTC’s investigation.” 30 Here again,
the Commission observes that, as with
the FRCP, the definition on its terms
calls for translation of data “if
necessary.” Moreover, even after
compulsory process has issued, the
meet and confer process described at
paragraph (k), in conjunction with
paragraph (I)’s delegation of authority to
certain Commission officials to modify
the terms of compliance with
compulsory process, provides an
adequate means to depart from this
standard requirement when necessary. If
the issue is unresolved after discussions
with staff, the Commission is available
to consider a petition to limit or quash
compulsory process.

The Commission received no further
comments on paragraph (a) and it has
been adopted as modified. Likewise,
revised paragraphs (b)—(h), which
described the Commission’s additional
compulsory process authority, did not
elicit substantive comments and they
have been adopted with some minor

2715 U.S.C. 49, 57b—1.

28 Kelley Drye Comment at 6.

29 See Fed. R. Civ. P. 34 note (2006) (Notes of
Advisory Committee on 2006 amendments) (‘“The
wide variety of computer systems currently in use,
and the rapidity of technological change, counsel
against a limiting or precise definition of
electronically stored information. Rule 34(a)(1) is
expansive and includes any type of information that
is stored electronically.”).

30Kelley Drye Comment at 7.

modifications intended to simplify the
proposed rule text.31

Proposed paragraph (i) articulates
staff’s authority to inspect, copy, or
sample documentary material, including
electronic media. The proposal elicited
extensive comment from Crowell &
Moring. First, the firm expressed a
concern that the Commission could
employ this method through “mere”
compulsory process because it ‘““does
not require the procedural safeguard of
obtaining a Commission order.” 32
Crowell & Moring also expressed
concerns about the scope of this
provision, arguing that it could be read
to “allow the Commission to issue a
subpoena or CID requiring the
production of, e.g., servers, hard drives,
or backup tapes, so that the Commission
staff can ‘inspect’ the ESI to see if there
is anything of interest contained
thereupon.” 33 The firm further argued
that “‘the proposed rule appears to give
staff essentially unfettered access to any
source of ESIL,” and thus “staff could
conceivably obtain access to an
enterprise-wide email system and
review large volumes of business
information beyond the scope of the
purported investigation.” 3¢ Finally,
Crowell & Moring observed that the
proposed rule raises privilege issues
because “conducting a privilege review,
redaction, and then compiling the
required privilege log” attendant to such
an inspection “would in some cases
present an enormous burden, since the
privilege review would necessarily have
to be conducted across the entire
contents of the electronic media.” 35

The proposed rule is authorized by
Sections 9 and 20 of the FTC Act.36
Section 9 provides for access to

31 As noted in the NPRM, these provisions
consolidate provisions found in Rules 2.8, 2.10,
2.11, and 2.12. In addition, the revisions update and
streamline the process for taking oral testimony by
requiring corporate entities to designate a witness
to testify on their behalf, as provided in FRCP Rule
30(b)(6), and by allowing testimony to be
videotaped or recorded by means other than
stenograph.

32 Crowell & Moring Comment at 5.

33]d.

34]d.

35]d. at 6.

36 See 15 U.S.C. 49 (“the Commission * * * shall
at all reasonable times have access to, for the
purpose of examination, and the right to copy any
documentary evidence of any person, partnership,
or corporation being investigated or proceeded
against * * *”); 15 U.S.C. 57b-1(c)(1) (“Whenever
the Commission has reason to believe that any
person may be in possession * * * of any
documentary material or tangible things, or may
have any information, relevant to unfair or
deceptive acts or practices * * * or to antitrust
violations * * * the Commission may * * * issue
in writing * * * a civil investigative demand
requiring such person to produce such
documentary material for inspection and copying or
reproduction, [or] to submit such tangible things.”).

documentary evidence in investigations
other than those pertaining to unfair or
deceptive practices, and Section 20
allows the Commission to require that
“tangible things” relevant to the
investigation be submitted. The
proposed rule is modeled after Fed. R.
Civ. P. 34(a)(1), which expressly permits
parties to test, sample, inspect or copy
requested material. The methods
contemplated by this paragraph are
limited to “inspection, copying, testing,
or sampling,” and are not meant to
sidestep, but only to supplement, the
other tools of compulsory process
available to the Commission. Any
testing method would be specifically
tailored to the needs of the
investigation. Thus, the Commission
anticipates that, as with all forms of
compulsory process, an inspection or
sampling demand would be bounded by
the nature and scope of the
investigation, as articulated in the
Commission resolution and compulsory
process.

Furthermore, the Commaission
acknowledges Crowell & Moring’s
concerns about privileged material, and
notes that parties may raise such
concerns with staff during meet and
confer sessions and discuss whether
methods may be employed to allay any
burden attendant to the production of
privileged material. Such methods may
include the implementation of an
independent “taint team,” to segregate
privileged material obtained under this
rule in a manner that is duly respectful
of the protected status of any material
sought. If a respondent finds these
means ultimately to be unavailing, the
Commission believes that a petition to
limit or quash compulsory process is a
sufficient remedy. Accordingly,
paragraph (i) is adopted as proposed.

Proposed paragraph (j) sets out the
manner and form in which respondents
must provide ESI. Regarding this
provision, Kelley Drye noted that,
because producing a document in native
electronic format often “precludes the
ability to protect privileged or sensitive
information in that document,” the
Commission should “exclude from
production privileged information
contained in native electronic format,
provided that non-privileged
information is produced in another
format.” 37 The Commission notes that
while staff would of course be open to
discussing such concerns at a meet and
confer session, it is the respondent’s
responsibility to produce all material in
a usable format, and some materials
(such as Microsoft Excel spreadsheets)
are not usable unless produced in native

37 Kelley Drye Comment at 20.



Federal Register/Vol. 77, No. 188/ Thursday, September 27, 2012/Rules and Regulations

59299

format. Thus, while it is advisable to
bring these concerns to staff’s attention,
the blanket rule that Kelley Drye
proposes would be unworkable in
practice. Finally, the Commission
acknowledges Kelley Drye’s request that
production requirements be narrowly
tailored ““particularly as they relate to
metadata and duplicative electronic
formats,” 38 and notes that revised
paragraph (j) specifically provides
authority for a Commission official to
modify production requirements as they
relate to ESI. Accordingly, revised
paragraph (j) is adopted as proposed.

Proposed paragraph (k) required
parties to meet and confer with staff
within ten days after compulsory
process is received to discuss
compliance with compulsory process
and to address and attempt to resolve
potential problems relating to document
production. Several commenters
objected to the ten-day timeline. For
example, the Section commented that
the ten-day requirement “would impose
a significant burden on outside counsel
and responding parties.”” 39 In response
to these concerns, the Commission
revises the rule to extend the meet and
confer timeline to 14 days. The revised
rule also provides that the deadline for
the first conference may be further
extended to up to 30 days by any
Commission official identified in
paragraph (J). The revised rule provides
further that the Commission will not
consider petitions to quash or limit
absent a pre-filing meet and confer
session with Commission staff and,
absent extraordinary circumstances, will
consider only issues raised during the
meet and confer process. The
Commission observes that the meet and
confer procedure is intended to be an
iterative process. The rule only
prescribes a timeline for the first
meeting with staff, not the last. The rule
does not preclude, and indeed the
Commission strongly encourages,
additional discussions of other issues as
they arise. Revised paragraph (k) is
therefore adopted as modified.

Finally, proposed paragraph (/)
stipulates that certain Commission
officials may modify the terms of
compliance with compulsory process.
Kelley Drye requested that the
Commission revise this rule to allow for
time extensions based on a respondent’s

38 Id. Compulsory process requests do not
typically call for material to be provided in
duplicative formats. However, where the
documents are produced in a form that is not
searchable, the documents may need to be
accompanied by an extracted text file to render
them searchable.

39 Section Comment at 4; see also Kelley Drye
Comment at 11-13.

“written acknowledgment that it is
taking steps to comply with the FTC’s
request,” 40 rather than an actual
demonstration of satisfactory progress
toward compliance. This paragraph is
intended to improve the overall speed
and efficiency of investigations, like
many other revisions to the rules.
Conditioning extensions merely upon
unsupported assurances that parties
intend to comply with compulsory
process would not adequately serve this
purpose. Although the Commission
recognizes that counsel ordinarily deal
in good faith, it is the Commission’s
experience that assurances are often not
met. Therefore, paragraph (J) is adopted
as proposed.

Section 2.9: Rights of Witnesses in
Investigations

Proposed Rule 2.9 specified the rights
of witnesses in Commission
investigations, including witnesses
compelled to appear in person at an
investigational hearing or deposition.
Paragraph (a) of the proposed rule
continued to provide that a witness has
a right to a transcript of the proceeding
and copies of any documents used. This
provision kept in place an exception—
established in the preceding Rule 2.9—
for some nonpublic proceedings. In
those circumstances, the witness may
inspect a transcript of the proceedings,
but, for good cause, may not keep a
copy. Although the proposed paragraph
(a) did not revise that exception, the
Section commented that “any witness
should be entitled to retain or procure
a copy of any submitted document or
recorded testimony, as the Commission
recognized several years ago in its
merger process reforms.” 41 The rule
continues to provide that in general,
staff should make such transcripts and
documents available to witnesses.
However, in certain circumstances, it is
appropriate to withhold a transcript
until the Commission pursues litigation.
The Commission has long recognized
the need for a good cause exception,
even in the context of merger
investigations.#2 This provision is thus
consistent both with established agency
policy pursuant to Section 20(c)(14)(G)
of the FTC Act and the Administrative
Procedure Act.#3 Paragraph (a) is
therefore adopted as proposed.

40Kelley Drye Comment at 11.

41 Section Comment at 5.

42 See Statement of the Federal Trade
Commission’s Bureau of Competition On
Guidelines for Merger Investigations (December 11,
2002) (http://www.ftc.gov/0s/2002/12/
bcguidelines021211.htm).

43 See 15 U.S.C. 57b—1(c)(14)(G); 5 U.S.C. 555(c)
(“in a nonpublic investigatory proceeding the
witness may for good cause be limited to inspection
of the official transcript of his testimony”’).

Proposed Rule 2.9(b)(1) was intended
to prevent counsel from improperly
engaging in obstructionist tactics during
an investigational hearing or deposition
conducted pursuant to Section 9 of the
FTC Act by prohibiting consultation
except with respect to issues of
privilege. As the Section noted in its
comments, Section 9 of the FTC Act 44
grants the Commission broader
authority than Section 2045 to prohibit
such conduct in matters not involving
unfair or deceptive acts or practices.
The proposed revision is necessary to
prevent obstructionist conduct and is
supported by federal court decisions
and court rules prohibiting consultation
in depositions while a question is
pending.46 Thus, the Commission is
statutorily authorized to regulate this
aspect of investigational hearings and
depositions conducted pursuant to
Section 9, and it has elected to do so.

The other proposed changes to Rule
2.9, such as paragraph 2.9(b)(2)’s
limitations on objections, and the
process for resolving privilege
objections set out in revised paragraph
2.9(b)(3), generated no comments and
are adopted with minor modifications
intended to simplify the proposed rule
text.

Section 2.10: Petitions To Limit or
Quash Commission Compulsory Process

In the NPRM, the Commission
proposed to consolidate and clarify the
provisions governing petitions to limit
or quash into a re-designated Rule 2.10.
In paragraph (a)(1), the Commission
proposed a 3,750 word limit for all
petitions to limit or quash. Both Kelley
Drye and the Section objected to this
word limit, and Kelley Drye suggested
that the Commission increase the word

4415 U.S.C. 49.

4515 U.S.C. 57b-1.

46 See, e.g., Hall v. Clifton Precision, 150 F.R.D.
525, 528 (E.D. Pa. 1993) (such coaching “‘tend[s], at
the very least, to give the appearance of obstructing
the truth.”); see also Fed. R. Civ. P. 30 advisory
committee’s note (1993 Amendments) (observing
that “[d]epositions frequently have been unduly
prolonged, if not unfairly frustrated, by lengthy
objections and colloquy, often suggesting how the
deponent should respond. While objections may
* * * be made during a deposition, they ordinarily
should be limited to * * * objections on grounds
that might be immediately obviated, removed, or
cured, such as to the form of a question or the
responsiveness of an answer * * *. Directions to a
deponent not to answer a question can be even
more disruptive than objections.”); D. Col. L. Civ.
R. 30.3(A) (Sanctions for Abusive Deposition
Conduct); S.D. Ind. LR 30.1(b) (Private Conference
with Deponent), E.D.N.Y. L. Civ. R. 30.6
(Conferences Between Deponent and Defending
Attorney); S.D.N.Y. L. Civ. R. 30.6 (Conferences
Between Deponent and Defending Attorney);
M.D.N.C., LR 204(b); (Differentiated Case
Management and Discovery); N.D. Ohio LR 30.1(b);
D. Or. LR 30-5; D. Wyo. LR 30 (Depositions Upon
Oral Examination).
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count to 5,000 words. The Commission
agrees that a 5,000 word limit would
still promote an efficient process for
petitions to limit or quash while
providing a party ample opportunity to
address the issues raised in its petition.
The Commission therefore incorporates
this suggestion.

Proposed paragraph (a)(3) establishes
a procedure in instances where the
hearing official elects to recess and
reconvene an investigational hearing to
continue a line of questioning that was
interrupted by a witness’s privilege
objection. The provisions of paragraph
2.10(a)(3) expressly allow the hearing
official to recess the hearing and give
the witness an opportunity to challenge
the reconvening of the hearing by filing
a petition to limit or quash the
Commission’s compulsory process
directing his or her initial appearance.
Kelley Drye suggested that the
Commission replace the five-day
deadline for filing a petition with the
more inexact phrase “within a
reasonable time.” 47 Proposed paragraph
(a)(3), however, provides more clarity,
and will further promote efficiency in
Part 2 investigations by foreclosing
protracted discussions about what
constitutes ““a reasonable time” to
address protected status issues raised
during depositions or investigational
hearings. Finally, the Commission
notes, in reply to another comment from
Kelley Drye, that the five-day deadline
is computed by counting only business
days, in accordance with Commission
Rule 4.3(a).48 This paragraph is adopted
as modified.

Proposed paragraph (a)(4) clarified
that Commission staff may provide the
Commission with a response to the
petition to limit or quash without
serving the petitioner. The Section and
Kelley Drye each commented that any
response by staff should be served on
the petitioner. The proposed revision
was intended only to articulate the
Commission’s long-established
procedure for collecting staff’s input on
petitions to quash. Staff
recommendations regarding petitions,
like other staff recommendations, are
privileged, deliberative communications
and often reveal details about the
matter, the premature disclosure of
which could reasonably be expected to
interfere with the investigation.
Contrary to Kelley Drye’s suggestion, the
President’s and the Commission’s
transparency policy do not call for the
disclosure of this information.

47 Kelley Drye Comment at 14.
48 Rule 4.3(a) provides that time periods of seven
days or less exclude weekends and holidays.

The Section also suggested that the
Commission reevaluate Rule 2.10(d),
which makes public all petitions to
limit or quash and the related
Commission decisions. Specifically, the
Section commented that “there is no
compelling reason to reveal the identity
of the respondent and the nature of the
investigation during the pendency of the
Part 2 investigation.” 49 But the
Commission has previously determined
that redaction of information that
reveals the identity of the subject of a
nonpublic investigation would “impair
the public’s ability to assess and
understand these important rulings.” 50
The Commission continues to believe
that publication of past proceedings will
guide future petitioners and provide
predictability to the determination
process. Therefore, the Commission has
a compelling reason to continue its
well-established practice of making
petitions to limit or quash generally
available unless a particularized
showing is made that confidentiality
should be granted pursuant to Rule
4.9(c). Accordingly, the Commission
declines to adopt the Section’s
suggested changes.

The other proposed changes to Rule
2.10 established a time limit for
disposition for review of petitions by
the entire Commission, and stay the
time for compliance with compulsory
process. The Commission did not
receive comments on the former
proposal, but notes by way of
clarification that any failure to meet the
deadline imposed by Rule 2.10(c) will
result in neither the automatic grant, nor
the automatic denial, of a petition. No
comments were received on the latter
proposal, and both proposals are
adopted with some revisions intended
to clarify the proposed rule text. 51

Section 2.11: Withholding Requested
Material

The Commission proposed Rule 2.11
to set out the specific information
required in privilege logs submitted in
Part 2 investigations.52 The objective of
the proposed specifications, and those
in the further revised rule, adopted in
this notice, is to encourage parties to
withhold only materials that qualify for
a protected status, as that term is
defined at Rule 2.7(a)(4),5% and to

49 Section Comment at 6.

5042 FR 64135 (1977).

51 The Commission is also updating the cross-
references in Rules 4.2 and 4.9 to reflect the new
numbering of the petition to quash rule.

52 The previous requirements for privilege logs
were in Rule 2.8A.

53 “‘Protected status’ refers to information or
material that may be withheld from production or
disclosure on the grounds of any privilege, work

provide a basis for staff to analyze
whether documents withheld on
privilege grounds do, in fact, satisfy the
legal requirements for the applicable
privilege.

Several commenters suggested
generally that the Commission adopt the
more flexible privilege log rules that it
has implemented for administrative
adjudications conducted under Part 3,
which are modeled on the FRCP, or the
procedures that it has implemented for
HSR second requests.5* However, there
are factors specific to Part 2 proceedings
that often make protected status claims
difficult to assess and resolve
efficiently. As explained in the NPRM,
the Part 2 rule must contain more
specific requirements than the rules
applicable to Part 3 because there is no
neutral Administrative Law Judge
available in Part 2 proceedings to
analyze the sufficiency of the log. At
present, the Commission’s sole recourse
in a Part 2 investigation is to file an
enforcement action in federal court.
Similarly, the nature of HSR second
requests and attendant statutory
deadlines create an environment where
staff and respondents can more readily
address and resolve issues of protected
status.

Nevertheless, upon consideration of
the various comments about these
specifications, the Commission has
modified proposed paragraph (a) to
reduce the burdens placed on process
recipients without sacrificing the
quality of the privilege logs submitted.
For example, although the Commission
is modifying the proposed rule to
require that the log be submitted in
searchable electronic format, the
proposed rule has also been amended to
permit respondents to append a legend
to the log enabling them to more
conveniently identify the titles,
addresses, and affiliations of authors,
recipients, and persons copied on the
material. The legend can be used in lieu
of providing that information for each
document. The paragraph also allows
respondents to more conveniently
identify authors or recipients acting in
their capacity as attorneys by
identifying them with an asterisk in the
privilege log.

Furthermore, the Commaission
acknowledges the suggestion from
commenters such as Kelley Drye 55 that
providing the number of pages or bytes
of a withheld document would be too
burdensome. At the same time, the

product protection, or statutory exemption.” 16
CFR 2.7(a)(4).

54 See, e.g., Crowell Comment at 8-10; Kelley
Drye Comment at 20; Section Comment at 6.

55 See Kelley Drye Comment at 17.



Federal Register/Vol. 77, No. 188/ Thursday, September 27, 2012/Rules and Regulations

59301

Commission likewise recognizes that a
privilege log must also contain control
numbers in order for the parties to
clearly and efficiently communicate
with one another about the privilege
claims asserted (including at the meet-
and-confer session). Without control
numbers, it would be difficult or
infeasible to identify the precise
documents under discussion. Thus, the
Commission has determined to require
document control numbers for withheld
material, but will not require parties to
provide document size information in a
privilege log.

The Commission further modified
paragraph (a) to require that
respondents include document names
in the privilege log. This codification of
standard practice will allow staff to
quickly identify the nature and source
of the document. Finally, the modified
paragraph includes a requirement that
privilege logs contain the email address,
if any, from which and to which
documents were sent. This will enable
staff to determine whether, and to what
extent, authors, recipients, and persons
copied on the material used non-secure
email systems to access allegedly
protected material.

Parties should bear in mind that, as
provided in paragraph (b), staff may
relax or modify the specifications of
paragraph (a), in appropriate situations,
and as the result of any agreement
reached during the meet and confer
session. Under certain circumstances,
less detailed requirements (for example,
allowing documents to be described by
category) may suffice to assess claims of
protected status. This revision is
designed to encourage cooperation and
discussion among parties and staff
regarding privilege claims. Consistent
with existing practices, the Commission
also codified in this rule its existing
authority to provide that failure to
comply with the rule shall constitute
noncompliance subject to Rule 2.13(a).
Paragraph (b) elicited no comments and
is adopted as modified.

Paragraph (c) of the proposed rule
addresses an issue that has arisen in
some investigations wherein targets of
Part 2 investigations, in contravention of
the instructions accompanying process,
redacted numerous documents that
were not claimed to qualify for any
protected status. Paragraph (c) codifies
the Commission’s routine instructions
by explicitly providing that responsive
material for which no protected status
claim has been asserted must be
produced without redaction. The
Commission has modified the proposed
paragraph to replace the term “privilege
or protection” with the more general
term “‘protected status” to comport with

the revised definition of “protected
status” in Rule 2.7(a)(4), and to better
account for all categories of protected
status claims available to respondents.>®
No comments were received, and the
paragraph is adopted with one
modification intended to clarify the
proposed rule text.

Proposed paragraph (d) follows recent
changes in the Commission’s Part 3
Rules and Fed. R. Evid. 502 regarding
the return or destruction of
inadvertently disclosed material, and
the standard for subject matter waiver.
Crowell & Moring supported this
proposal, commenting that ““the non-
waiver provisions reduce risk to
recipients of compulsory process, and
greatly facilitate the ability of recipients
to take advantage of advanced
technologies that can significantly
reduce the overall costs of
compliance.” 37 The Commission
received no other comments about this
paragraph and it is adopted with one
non-substantive modification.

Section 2.13: Noncompliance With
Compulsory Process

Proposed paragraph (b)(3) expedited
the Commission’s Hart-Scott-Rodino
second request enforcement process by
delegating to the General Counsel the
authority to initiate enforcement
proceedings for noncompliance with a
second request under 15 U.S.C. 18a(g)(2)
(“(g)(2) actions”). This change would
enable the General Counsel to file (g)(2)
actions quickly and without the need for
a formal recommendation by staff to the
Commission, and a subsequent
Commission vote. Proposed Rule 2.13(b)
also authorized the General Counsel to
initiate an enforcement action in
connection with noncompliance of a
Commission order requiring access. In
addition, the proposed rule clarified
that the General Counsel is authorized
to initiate compulsory process
enforcement proceedings when he or
she deems enforcement proceedings to
be the appropriate course of action.

Kelley Drye and the Section both
offered criticism of this proposed
rearticulation of the General Counsel’s
authority. Specifically, the Section
wrote that “[t]he decision to initiate
litigation should not, in the Section’s
view, be subject to an advance
delegation but should be the result of

56 The modifications to Rule 2.7(a)(4) and Rule
2.11(c) are representative of several technical
revisions that the Commission has made to the
proposed rules. Another example is the
modification of Rules 2.7 and 2.9 to replace the
term “‘Commission Investigator,” which has a
separate meaning under Rule 2.5, with the term
“hearing official.”

57 Crowell & Moring Comment at 3.

Commission consideration of specific
facts and other circumstances in each
particular case.” 38 In response, the
Commission notes that Rule 2.13(b)
does not establish a firewall or
otherwise discourage communication
between the Commission, Bureau staff
conducting the investigation, and the
General Counsel. As with many of the
rules adopted today, this provision
simply reflects longstanding agency
procedure. The Commission notes that
neither the Commission nor the General
Counsel works in a vacuum regarding
these matters. To underscore this point,
the Commission has modified paragraph
(b)(3) to provide that the General
Counsel shall provide the Commission
with at least two days’ notice before
initiating an action under that
paragraph. The rule is adopted with that
modification and a revision to
paragraph (b)(1), which clarifies the
General Counsel’s authority to enforce
compulsory process against a party that
breaches any modification.

Section 2.14: Disposition

The Commission proposed to revise
Rule 2.14 to relieve the subjects of FTC
investigations and third parties of any
obligation to preserve documents after
one year passes with no written
communication from the Commission or
staff.59 The Commission proposed this
revision in response to recipients of
compulsory process who reported that
they often did not know when they were
relieved of any obligation to retain
information or materials for which
neither the agency nor they have any
use. Such recipients were not inclined
to inquire about the status of an
investigation for fear of renewed agency
attention. The proposed revision
relieves compulsory process recipients
of any obligation to preserve documents
if twelve months pass with no written
communication from the Commission or
staff. However, the revision does not lift
any obligation that parties may have to
preserve documents for investigations
by other government agencies, or for
litigation.

Commenters were generally
supportive of these proposed revisions,
although the Section and Kelley Drye
asked that the Commission consider
providing for a formal presumption that
a matter has closed after the one-year
period has passed. While the
Commission recognizes that parties
may, in certain circumstances, be
reluctant to contact staff to inquire

58 Section Comment at 7.

591n the final Rule, the Commission is also
extending this relief to recipients of a preservation
demand.
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about the status of a seemingly dormant
investigation, it is unclear how such a
“formal presumption” that a matter has
closed would work in practice.
Furthermore, the release of document
preservation obligations strikes the
appropriate balance between fairness to
compulsory process recipients and
staff’s ability to conduct long-term
investigations. Finally, Crowell &
Moring urged the Commission to
affirmatively notify targets of
compulsory process when an
investigation is closed. The Commission
notes that, like each of the foregoing
proposed rules, Rule 2.14 is not
intended to discourage interaction and
transparency during the Part 2
investigatory process. Consequently,
wherever feasible, staff will continue to
keep open lines of communication in all
stages of an investigation. The rule is
adopted with some modifications
intended to clarify the proposed
language.

Section 4.1: Reprimand, Suspension, or
Disbarment of Attorneys

The proposed rule provided
additional clarity regarding standards of
conduct for attorneys practicing before
the Commission. In addition, the
proposed rule established a framework
for evaluating allegations of misconduct
by attorneys practicing before the
Commission. Under the proposed rule,
allegations of misconduct would be
submitted on a confidential basis to
designated officers within the Bureaus
of Competition or Consumer Protection
who would assess the allegations to
determine if they warranted further
review by the Commission. After
completing its review and evaluation of
the Bureau Officer’s assessment, the
proposed rule provided for the
Commission to initiate proceedings for
disciplinary action where warranted. If
the Commission determined that a full
administrative disciplinary proceeding
would be warranted to consider
potential sanctions including
reprimand, suspension, or disbarment,
the Commission would serve an order to
show cause on the respondent and
assign the matter to an Administrative
Law Judge.®® The proposed rule also
granted the Administrative Law Judge
the necessary powers to oversee fair and
expeditious attorney disciplinary
proceedings.

The Commission also proposed a
process for issuance of attorney
reprimands without a hearing in

601n the alternative, the proposed rule provided
for the Commission to preside over the matter in the
first instance or assign one or more members of the
Commission to sit as Administrative Law Judges in
a matter.

appropriate circumstances. After
affording a respondent attorney notice
and an opportunity to respond to
allegations of misconduct during the
Bureau Officer’s investigation, the
Commission could issue a public
reprimand if it determined on the basis
of the evidence in the record and the
attorney’s response that the attorney had
engaged in professional misconduct
warranting a reprimand. The proposed
rule also established expedited
procedures to allow the Commission to
suspend an attorney temporarily after
receiving official notice from a state bar
that the attorney has been suspended or
disbarred by that authority, pending a
full disciplinary proceeding to assess
the need for permanent disbarment from
practice before the Commission.

As noted previously, the Commission
received three comments addressing the
proposed revisions to Rule 4.1(e) from
the Section, AFSA, and an individual
commenter. Upon consideration of these
comments and its own review of the
existing and proposed rules, the
Commission is announcing several
modifications to the proposed rules,
which are addressed in detail below.

A. Need for Revisions

The Section questioned the need for
revisions to Rule 4.1(e), noting that the
Commission already has the power to
sanction attorneys under Rule 4.1(e) or
refer charges of attorney misconduct to
local bar authorities.®? Rather than
adopting the proposed changes to this
rule, the Section suggested that the
Commission should convene a working
group of stakeholders to consider more
limited changes to the rule.62 AFSA also
suggested that the Commission’s current
rules are sufficient to address attorney
discipline.5? In contrast, an individual
commenter applauded the Commission
for proposing a rule that provides
greater clarity regarding the procedures
that will be employed to investigate and
adjudicate allegations of attorney
misconduct.®4

After reviewing these comments, the
Commission has determined that the
proposed rule revisions are warranted in
order to address what have sometimes
appeared to be dilatory and
obstructionist practices by attorneys that
have undermined the efficiency and
efficacy of Commission investigations.
Counsel for witnesses have sometimes
taken advantage of the rule’s lack of
clarity during investigational hearings
and depositions by repeating objections,

61 Section Comment at 1, 7.

62 [d. at 7-8.

63 AFSA Comment at 1.

64 Kristen Sweet Comment at 2.

excessively consulting with their clients
during the proceedings, and otherwise
employing arguably obstructionist
tactics.65 In addition, the complexity of
producing ESI may create an incentive
for parties to engage in obstructionist or
dilatory conduct that could interfere
with the appropriate resolution of
Commission investigations.®6 In some
cases, such conduct by an attorney
could violate prevailing standards of
professional conduct, as discussed
below.67

In addition, the Commission has
concluded that the proposed revisions
will benefit attorneys practicing before
the Commission by providing clearer
guidance regarding appropriate
standards of conduct. Although Rule
4.1(e) previously contained a general
proscription against conduct that
violates the standards of professional
responsibility adopted by state bars or
other conduct warranting disciplinary
action, the revised rule more clearly
describes the type of misconduct that
may result in disciplinary action. The
revised rule also provides greater
transparency regarding the procedures
that the Commission will use to
adjudicate allegations of attorney
misconduct.®8 This increased
transparency furthers due process in the
adjudication of allegations of
misconduct.®9

B. Prohibition of “Obstructionist,
Contemptuous, or Unprofessional”
Conduct

The Commission proposed paragraph
4.1(e)(1)(iii) to clarify that attorneys who
engage in conduct that is
“obstructionist, contemptuous, or
unprofessional,” may be subject to
discipline under the rule. The Section
suggests that this provision “presents
potential due process concerns and
leaves the Commission with essentially
unfettered discretion to reprimand,
suspend, or disbar attorneys.” 70

The Commission has determined to
retain this provision, which provides

65 See e.g., 77 FR at 3192-94.

66 See, e.g., Dan H. Willoughby, Jr. et al.,
Sanctions for E-Discovery Violations: By the
Numbers, 60 Duke L.J. 789 (2010).

67 See, e.g., Ralph C. Losey, Lawyers Behaving
Badly: Understanding Unprofessional Conduct in e-
Discovery, 60 Mercer L.Rev. 983 (2009).

68 The revised rule also clarifies that
investigations and show cause proceedings under
the rule will be nonpublic until the Commission
orders otherwise or schedules an administrative
hearing. Administrative hearings on an order to
show cause, and any oral argument on appeal of the
Administrative Law Judge’s decision, will be public
unless otherwise ordered by the Commission or an
Administrative Law Judge. See Rule 4.1(e)(5)(vii).

69 See infra Section II.D.

70 Section Comment at 7; see also AFSA
Comments at 4; Kristen Sweet Comment at 2.
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enhanced guidance to practicing
attorneys regarding the type of conduct
that may warrant sanctions under the
rule. Previously, Rule 4.1(e) defined
attorney misconduct by reference to
state bar professional responsibility
standards, providing that “attorneys
practicing before the Commission shall
conform to the standards of ethical
conduct required by the bars of which
the attorneys are members.” 16 CFR
4.1(e). In addition, the rule authorized
the Commission to discipline attorneys
in other cases if it determined an
attorney was “otherwise guilty of
misconduct warranting disciplinary
action.” Id.

The revised rule’s prohibition of
contemptuous, obstructionist, or
unprofessional conduct provides clearer
guidance and is consistent with
standards of conduct already adopted by
federal agencies including the
Commission. The Commission’s rules
governing investigations and
adjudications already prohibit such
conduct during Commission
proceedings. Prior to the current
revisions, the Commission’s Part 2 rules
explicitly prohibited ‘““dilatory,
obstructionist, or contumacious
conduct” and “contemptuous language”
during Commission investigations.”* As
a part of this revision, the Commission’s
Part 2 rules have been revised to clarify
that hearing officials have authority to
prevent or restrain disorderly or
obstructionist conduct during
investigations.”2 Similarly, the
Commission’s rules governing
adjudicative proceedings prohibit such
conduct during administrative
adjudications.”? Accordingly, revised
Rule 4.1(e)’s prohibition against
“contemptuous, obstructionist, and
unprofessional conduct” reaffirms the
existing proscription against such
conduct in the Commission’s rules.

In addition, the rules of practice of
other federal agencies explicitly provide
that contemptuous, obstructionist, and
unprofessional conduct may be grounds
for attorney sanctions.?# Likewise, such

71Previous Rule 2.9.

72 Revised Rule 2.9(b)(5).

73 See 16 CFR 3.42(d) (prohibiting ““dilatory,
obstructionist, or contumacious conduct’” and
“contemptuous language” during Commission
adjudications).

74 See, e.g., Federal Deposit Insurance
Corporation, 12 CFR 263.94 (prohibiting
contemptuous conduct in administrative
proceedings); Department of Justice, Foreign Claims
Settlement Commission of the United States, 24
CFR 1720.135 (same); Department of Housing and
Urban Development, 24 CFR 1720.135 (same);
Comptroller of the Currency, Department of the
Treasury, 12 CFR 112.6 (providing that
obstructionist conduct that interferes with an
agency investigation or administrative proceeding
may subject an attorney to sanction); Consumer

conduct is prohibited by the model
rules of attorney professional conduct
and corresponding rules that have been
adopted in jurisdictions across the
country:

e Obstructionist conduct: The ABA
Model Rules of Professional Conduct
prohibit attorneys from engaging in
obstructionist conduct. For example,
these rules prohibit attorneys from
seeking to “unlawfully obstruct another
party’s access to evidence or unlawfully
alter, destroy or conceal a document or
other material having potential
evidentiary value” or to “fail to make
reasonably diligent effort to comply
with a legally proper discovery request
by an opposing party.”” 75 The ABA
Model Rules also define misconduct to
include “engag[ing] in conduct that is
prejudicial to the administration of
justice.” 76 Comments on the DC Bar’s
Rule 8.4 explain that such conduct may
include “failure to cooperate with Bar
Counsel” investigating allegations of
misconduct; “failure to respond to Bar
Counsel’s inquiries or subpoenas’;
“failure to abide by agreements made
with Bar Counsel”; “failure to obey
court orders”; and similar behavior.”?

e Contemptuous conduct: The rules
of professional conduct also prohibit
conduct that is contemptuous and
designed to disrupt discovery or
adjudicatory processes. ABA Model
Rule 3.5 prohibits attorneys from
“engag[ing] in conduct intended to
disrupt a tribunal.” 78 The Comments on
the Model Rule note that “[t]he duty to
refrain from disruptive conduct applies
to any proceeding of a tribunal,
including a deposition.” 79

e Unprofessional conduct: As the
Commission explained in the NPRM,
the revised rule prohibits conduct that
violates appropriate standards of
professional conduct and the
Commission’s rules.8? For example, the

Financial Protection Bureau, 12 CFR 1080.9 (same);
Federal Energy Regulatory Commission, 18 CFR
1b.16 (same); Commodity Futures Trading
Commission, 8 CFR 1003.104 (providing that CFTC
may sanction attorneys practicing before the agency
for unethical or unprofessional conduct);
Occupational Safety and Health Review
Commission, 29 CFR 2200.104 (same); Department
of the Interior, 43 CFR 1.6 (same).

75 Model Rules of Prof’l Conduct R. 3.4(a), (d).

76 Model Rules of Prof’l Conduct R. 8.4(d).
Similarly, DC Rule of Professional Gonduct 8.4(d)
defines “misconduct” to include “engag[ing] in
conduct that seriously interferes with the
administration of justice.” District of Columbia Bar
Ass’n Rules of Prof’l Conduct R. 8.4(d).

77 See District of Columbia Bar Ass’n Rules of
Prof’l Conduct R. 8.4 cmt [3]-[4].

78 Model Rules of Prof’l Conduct R. 3.5(d).

79 Model Rules of Prof’l Conduct R. 3.5 cmt [5];
see also District of Columbia Bar Association Rules
of Professional Conduct, Rule 3.5(d) (“Impartiality
and Decorum of Tribunal’’).

8077 FR at 3194.

Model Rules of Professional Conduct
provide that attorneys have dual
obligations to competently represent
their clients, while expediting and
protecting the integrity of the
adjudicative process. To that end,
attorneys must display candor when
practicing before a tribunal and avoid
conduct that undermines the integrity of
the adjudicative process.81 In addition,
the Model Rules prohibit conduct that is
merely designed to delay or burden
another gar’[y.82

Accordingly, the revised rule clarifies
attorneys’ existing obligations to refrain
from obstructionist, contemptuous, and
unprofessional conduct when practicing
before the Commission. As a result, the
revised rule is consistent with the
Commission’s existing rules of practice
as well as the rules of attorney
professional conduct and the practice of
other federal agencies.

C. Imputed Responsibility for Attorney
Supervisors and Managers

Proposed paragraph 4.1(e)(1) provided
for imputed responsibility for
supervisory or managerial attorneys
who direct or ratify a subordinate
attorney’s misconduct. The Section
expressed concern with this provision,
suggesting that the proposed rule could
be read to provide that “any ‘partner’ or
person with ‘comparable management
authority’ ‘in the law firm in which the
[violating] attorney practices’ may be
held responsible for the violating
attorney’s actions.” 83 The Section
argued that such liability would be
overbroad and recommended that the
proposed rule be amended to make clear
that only parties who knew of the
misconduct and failed to take
reasonable remedial action should be
held responsible for another attorney’s
prohibited conduct.84

The proposed rule is similar to the
rules of professional conduct adopted
by many state bars, which provide for
imputed responsibility for supervisory
or managerial attorneys who order or,
with knowledge, ratify misconduct by
their subordinates.85 To provide greater
clarity concerning the rule’s scope,
however, the Commission is adopting
the proposed rule with modifications to
make clear that the rule provides for
imputed responsibility only when a
supervisor or managerial attorney orders
or, with knowledge, ratifies another

81 Model Rules of Prof’l Conduct R. 3.3.

82 Model Rules of Prof’l Conduct R. 4.4(a).

83 Section Comment at 7; AFSA Comment at 3.

84 Section Comment at 7-8.

85 See, e.g., Model Rules of Prof’l Conduct R. 5.1;
District of Columbia Bar Ass’n Rules of Prof’l
Conduct R. 5.1; New York State Bar Ass’n Rules of
Prof’l ConductR. 5.1.
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attorney’s conduct. For purposes of the
revised rule, a lawyer with direct
supervisory authority is a lawyer who
has an actual supervisory role with
respect to directing the conduct of other
lawyers in a particular representation.

D. Due Process

Some commenters expressed concern
regarding the due process protections
afforded by the proposed rule.8¢ The
Commission finds, however, that the
rule as proposed provided appropriate
procedural protections to ensure a full
and fair evaluation of allegations of
attorney misconduct. First, the proposed
rule provided for a Bureau Officer to
perform an initial assessment to
determine whether allegations of
attorney misconduct merit further
review by the Commission.8” Second,
after the Bureau Officer has completed
this assessment, the Commission would
review the record and make its own
determination as to whether further
action is warranted.#8 And, ultimately,
the rule provided for a determination of
the merits of the allegations by the
Commission or an Administrative Law
Judge.89 Accordingly, the proposed rule
provided several layers of procedural
safeguards to ensure that allegations of
misconduct are fully vetted and that
respondent attorneys receive adequate
process.

Nonetheless, the Section and AFSA
expressed concern with the proposed
rule’s procedures for attorney reprimand
without a hearing in certain
circumstances. Under the rule, the
Commission could issue a public
reprimand if, after providing a
respondent attorney notice and an
opportunity to respond to allegations of
misconduct during the Bureau Officer’s
review of the allegations, the
Commission determined on the basis of
the evidence in the record and the
attorney’s response that the attorney had
engaged in professional misconduct
warranting a reprimand. The Section
asserted that “‘even a public reprimand
can have serious repercussions for a
practicing attorney” °° and, therefore,
recommended that the Commission
delete this provision.9?

86 Section Comment at 7; AFSA Comment at 2—
3.

87 Proposed Rule 4.1(e)(3).

88 Proposed Rule 4.1(e)(5).

89 Proposed Rule 4.1(e)(5).

90 Section Comment at 8.

91 See Section Comment at 8. AFSA suggests that
the proposed rule could be read to provide that “the
Commission may issue a public reprimand, sua
sponte based solely on the Bureau Officer’s
recommendation with no notice to or opportunity
for the subject of the complaint to be heard.” AFSA
Comment at 4.

Based on these concerns and its own
further consideration, the Commission
adopts the proposed rule with
modifications. Revised paragraph (e)(5)
provides for the Commission to issue an
order to show cause following its
examination of the results of the Bureau
Officer’s review when considering any
disciplinary sanctions, including
reprimand, suspension, or disbarment.92
If, based on an attorney’s response to the
order and other evidence in the record,
the Commission determines that the
material facts, as to which there is no
genuine dispute, show that an attorney
has engaged in professional misconduct,
the Commission may issue a
disciplinary sanction without further
process.

The opportunity for a respondent
attorney to explain why disciplinary
action is unwarranted in response to the
order to show cause addresses the due
process concerns raised by the
commenters. While an attorney facing
disciplinary sanctions is entitled to fair
notice of the charges at issue and an
opportunity to explain why he or she
should not be sanctioned,?3 courts have
made clear that a full evidentiary
hearing is not necessary before the
imposition of attorney sanctions in all
cases.9* As a result, the revised rule’s
procedures for affording attorneys with
an opportunity to be heard in response
to an order to show cause provides
appropriate procedural protections. The
order to show cause shall be
accompanied by all declarations,
deposition transcripts, or other evidence
the staff wishes the Commission to
consider in support of the allegations of
misconduct. The rule also directs
respondent attorneys to include all
materials the Commission should
consider relating to the allegations of
misconduct along with his or her
response to the order to show cause.

Where the attorney’s response raises a
genuine dispute of material fact or the
Commission determines otherwise that
a hearing is warranted, the revised rule

92Rule 4.1(e)(5).

93 See, e.g., In re Ruffalo, 390 U.S. 544, 550
(1968); Theard v. United States, 354 U.S. 278, 282
(1957).

94 Muset v. Ishimaru, 783 F.Supp.2d 360, 371
(E.D.N.Y. 2011) (In context of EEOC’s issuance of
an attorney reprimand, “ ‘[a]n opportunity to be
heard’ does not necessarily entail a formal hearing
or the ability to cross-examine witnesses. A court
contemplating sanctions ‘need only ensure that an
attorney who is potentially subject to a sanctions
order has an opportunity to respond in writing to
the allegations.””); see also Pacific Harbor Capital,
Inc. v. Carnival Air Lines, Inc., 210 F.3d 1112, 1118
(9th Cir. 2000) (upholding district court’s
imposition of attorney discipline without a prior
hearing and finding that “an opportunity to be
heard does not require an oral or evidentiary
hearing on the issue”).

provides for the Commission to order
further proceedings to be presided over
by the Commission, an Administrative
Law Judge, or by one or more
Commissioners sitting as Administrative
Law Judges before imposition of any
sanction. Any such disciplinary
proceeding shall afford an attorney
respondent with due opportunity to be
heard in his or her own defense, but
does not necessarily invoke the full
procedures of Part 3 of the
Commission’s rules. The Commission
will specify the nature and scope of any
such hearing consistent with the
Commission’s interest in an expeditious
proceeding and fairness to the attorney
respondent. An attorney respondent
may be represented by counsel during
the proceeding.

AFSA also criticized the role of the
“Bureau Officer” to investigate
allegations of misconduct and refer
charges to the Commission for further
action where warranted.?> AFSA
expressed concern that designation of
officers in the Bureaus to assess
allegations of misconduct will not
ensure an impartial and unbiased
review of those allegations.?6 However,
the revised rule provides appropriate
procedural safeguards to ensure that
allegations of attorney misconduct are
evaluated by the Commission in an
unbiased manner.

The rule provides for the Commission
to make an independent assessment to
determine whether further action on
allegations of misconduct is warranted
based on the results of the Bureau
Officer’s assessment. Following this
review, the Commission will determine
whether to institute administrative
disciplinary proceedings by issuing an
order to show cause to the respondent
attorney or take other action, such as
referral to a state bar, under the rule.
Accordingly, the decision as to whether
an attorney’s conduct warrants
discipline under the rule ultimately
rests with the Commission, an
Administrative Law Judge, or one or
more Commissioners sitting as
Administrative Law Judges, who will
evaluate allegations of attorney
misconduct.®” It is well-established that

95 AFSA Comment at 4.

96 Id.

97 AFSA also criticizes the proposed rule because,
it claims, “there is no requirement that an
administrative law judge will hear” disciplinary
cases. AFSA Comments at 4. However, the revised
rule maintains the Commission’s longstanding
practice that administrative adjudications may be
tried in the first instance before either an
Administrative Law Judge, the Commission, or
Commissioners sitting as Administrative Law
Judges. See Rule 4.1(e)(5)(ii); see also, e.g., 16 CFR
3.42(a) (“Hearings in adjudicative proceedings shall
be presided over by a duly qualified Administrative
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a system in which agency staff perform
investigative functions, but the function
of adjudication is vested in the agency
head or another impartial
decisionmaker, does not raise due
process concerns.%8

Finally, AFSA argued that it is unfair
that allegations of misconduct by
Commission employees are handled
pursuant to the Commission’s
procedures for employee discipline or
through investigations by the Office of
the Inspector General.?® However, the
Commission’s procedures for addressing
employee misconduct, coupled with the
authority of the Commission’s Inspector
General to investigate misconduct,
provide the most appropriate means to
address allegations of misconduct by
Commission attorneys acting in the
scope of their duties on behalf of the
Commission. Employees who engage in
misconduct in the course of their
employment face serious potential
consequences and adverse employment
action, including reprimand,
suspension, or dismissal, as well as
investigations by the Inspector General
to address administrative, civil, and
criminal violations of laws and
regulations. In addition, the
Commission may refer employees who
have engaged in misconduct to state bar
authorities for further action, including
reprimand or disbarment. As a result,
AFSA’s claim that “the potential for
unwarranted disciplinary action against
attorneys practicing before the
Commission would be significantly
higher than those for attorneys
employed by the Commission,” id., is
incorrect.

II1. Final Rule Revisions

List of Subjects in 16 CFR Parts 2 and
4

Administrative practice and
procedure.

For the reasons set forth in the
preamble, the Federal Trade
Commission amends Title 16, Chapter 1,
Subchapter A of the Code of Federal
Regulations, parts 2 and 4, as follows:

Law Judge or by the Commission or one or more
members of the Commission sitting as
Administrative Law Judges.””). Moreover, under the
APA, the Commission or its members have the
authority to preside over a hearing. See 5 U.S.C.
556(b). Accordingly, the revised rule affords
appropriate procedural protections and provides for
an impartial decisionmaker to adjudicate any
allegations of misconduct.

98 Withrow v. Larkin, 421 U.S. 35, 47—48 (1975);
see also FTC v. Cement Institute, 333 U.S. 683, 701
(1948).

99 See AFSA Comment at 3.

PART 2—NONADJUDICATIVE
PROCEDURES

m 1. The authority citation for part 2
continues to read as follows:

Authority: 15 U.S.C. 46, unless otherwise
noted.

m 2. Revise § 2.2 to read as follows:

§2.2 Complaint or request for
Commission action.

(a) A complaint or request for
Commission action may be submitted
via the Commission’s web-based
complaint site (https://
www.ftccomplaintassistant.gov/); by a
telephone call to 1-877-FTC-HELP (1—
877-382—-4357); or by a signed statement
setting forth the alleged violation of law
with such supporting information as is
available, and the name and address of
the person or persons complained of,
filed with the Office of the Secretary in
conformity with § 4.2(d) of this chapter.
No forms or formal procedures are
required.

(b) The person making the complaint
or request is not regarded as a party to
any proceeding that might result from
the investigation.

(c) Where the complainant’s identity
is not otherwise made public, the
Commission’s policy is not to publish or
divulge the name of a complainant
except as authorized by law or by the
Commission’s rules. Complaints or
requests submitted to the Commission
may, however, be lodged in a database
and made available to federal, state,
local, and foreign law enforcement
agencies that commit to maintain the
privacy and security of the information
provided. Further, where a complaint is
by a consumer or consumer
representative concerning a specific
consumer product or service, the
Commission in the course of a referral
of the complaint or request, or in
furtherance of an investigation, may
disclose the identity of the complainant.
In referring any such consumer
complaint, the Commission specifically
retains its right to take such action as it
deems appropriate in the public interest
and under any of the statutes it
administers.

m 3. Revise § 2.4 to read as follows:

§2.4 Investigational policy.

Consistent with obtaining the
information it needs for investigations,
including documentary material, the
Commission encourages the just and
speedy resolution of investigations. The
Commission will therefore employ
compulsory process when in the public
interest. The Commission encourages
cooperation in its investigations. In all

matters, whether involving compulsory
process or voluntary requests for
documents and information, the
Commission expects all parties to
engage in meaningful discussions with
staff to prevent confusion or
misunderstandings regarding the nature
and scope of the information and
material being sought, in light of the
inherent value of genuinely cooperative
discovery.

m 4. Revise § 2.6 to read as follows:

§2.6 Notification of purpose.

Any person, partnership, or
corporation under investigation
compelled or requested to furnish
information or documentary material
shall be advised of the purpose and
scope of the investigation, the nature of
the acts or practices under investigation,
and the applicable provisions of law. A
copy of a Commission resolution, as
prescribed under § 2.7(a), shall be
sufficient to give persons, partnerships,
or corporations notice of the purpose of
the investigation. While investigations
are generally nonpublic, Commission
staff may disclose the existence of an
investigation to potential witnesses or
other third parties to the extent
necessary to advance the investigation.

m 5. Revise § 2.7 to read as follows:

§2.7 Compulsory process in
investigations.

(a) In general. When the public
interest warrants, the Commission may
issue a resolution authorizing the use of
compulsory process. The Commission
or any Commissioner may, pursuant to
a Comimission resolution, issue a
subpoena, or a civil investigative
demand, directing the recipient named
therein to appear before a designated
representative at a specified time and
place to testify or to produce
documentary material, or both, and in
the case of a civil investigative demand,
to provide a written report or answers
to questions, relating to any matter
under investigation by the Commission.
For the purposes of this subpart, the
term:

(1) Electronically stored information
(“EST”’) means any writings, drawings,
graphs, charts, photographs, sound
recordings, images and other data or
data compilations stored in any
electronic medium from which
information can be obtained either
directly or, if necessary, after translation
by the responding party into a
reasonably usable form.

(2) “Documentary material”” includes
all documents, materials, and
information, including ESI, within the


https://www.ftccomplaintassistant.gov/
https://www.ftccomplaintassistant.gov/
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meaning of the Federal Rules of Civil
Procedure.

(3) “Compulsory process’” means any
subpoena, CID, access order, or order for
a report issued by the Commission.

(4) “Protected status” refers to
information or material that may be
withheld from production or disclosure
on the grounds of any privilege, work
product protection, or statutory
exemption.

(b) Civil Investigative Demands. Civil
Investigative Demands (“CIDs”) shall be
the only form of compulsory process
issued in investigations with respect to
unfair or deceptive acts or practices
under section 5(a)(1) of the Federal
Trade Commission Act (hereinafter
referred to as “unfair or deceptive acts
or practices”).

(1) CIDs for the production of
documentary material, including ESI,
shall describe each class of material to
be produced with sufficient definiteness
and certainty as to permit such material
to be fairly identified, prescribe a return
date providing a reasonable period of
time within which the material so
demanded may be assembled and made
available for inspection and copying or
reproduction, and identify the
Commission’s custodian to whom such
material shall be made available.
Documentary material, including ESI,
for which a CID has been issued shall
be made available as prescribed in the
CID. Such productions shall be made in
accordance with the procedures
prescribed by section 20(c)(11) of the
Federal Trade Commission Act.

(2) CIDs for tangible things, including
electronic media, shall describe each
class of tangible thing to be produced
with sufficient definiteness and
certainty as to permit each such thing to
be fairly identified, prescribe a return
date providing a reasonable period of
time within which the things so
demanded may be assembled and
submitted, and identify the
Commission’s custodian to whom such
things shall be submitted. Submission of
tangible things in response to a CID
shall be made in accordance with the
procedures prescribed by section
20(c)(12) of the Federal Trade
Commission Act.

(3) CIDs for written reports or answers
to questions shall propound with
sufficient definiteness and certainty the
reports to be produced or the questions
to be answered, prescribe a return date,
and identify the Commission’s
custodian to whom such reports or
answers to questions shall be submitted.
The submission of written reports or
answers to questions in response to a
CID shall be made in accordance with
the procedures prescribed by section

20(c)(13) of the Federal Trade
Commission Act.

(4) CIDs for the giving of oral
testimony shall prescribe a date, time,
and place at which oral testimony shall
commence, and identify the hearing
official and the Commission custodian.
Oral testimony in response to a CID
shall be taken in accordance with the
procedures set forth in section 20(c)(14)
of the Federal Trade Commission Act.

(c) Subpoenas. Except in
investigations with respect to unfair or
deceptive acts or practices, the
Commission may require by subpoena
the attendance and testimony of
witnesses and the production of
documentary material relating to any
matter under investigation. Subpoenas
for the production of documentary
material, including ESI, shall describe
each class of material to be produced
with sufficient definiteness and
certainty as to permit such material to
be fairly identified, prescribe a return
date providing a reasonable period of
time for production, and identify the
Commission’s custodian to whom such
material shall be made available. A
subpoena may require the attendance of
the witness or the production of
documentary material at any place in
the United States.

(d) Special reports. Except in
investigations regarding unfair or
deceptive acts or practices, the
Commission may issue an order
requiring a person, partnership, or
corporation to file a written report or
answers to specific questions relating to
any matter under investigation, study or
survey, or under any of the
Commission’s reporting programs.

(e) Commission orders requiring
access. Except in investigations
regarding unfair or deceptive acts or
practices, the Commission may issue an
order requiring any person, partnership,
or corporation under investigation to
grant access to their files, including
electronic media, for the purpose of
examination and to make copies.

(f) Investigational hearings. (1)
Investigational hearings may be
conducted in the course of any
investigation undertaken by the
Commission, including rulemaking
proceedings under subpart B of part 1 of
this chapter, inquiries initiated for the
purpose of determining whether a
respondent is complying with an order
of the Commission or to monitor
performance under, and compliance
with, a decree entered in suits brought
by the United States under the antitrust
laws, the development of facts in cases
referred by the courts to the
Commission as a master in chancery,
and investigations made under section 5

of the Webb-Pomerene (Export Trade)
Act.

(2) Investigational hearings shall be
conducted by one or more Commission
employees designated for the purpose of
hearing the testimony of witnesses (the
“hearing official”’) and receiving
documents and information relating to
any subject under investigation. Such
hearings shall be under oath or
affirmation, stenographically recorded,
and the transcript made a part of the
record of the investigation. The
Commission may, in addition, employ
other means to record the hearing.

(3) Unless otherwise ordered by the
Commission, investigational hearings
shall not be public. For investigational
hearings conducted pursuant to a CID
for the giving of oral testimony, the
hearing official shall exclude from the
hearing room all persons other than the
person being examined, counsel for the
person being examined, Commission
staff, and any stenographer or other
person recording such testimony. A
copy of the transcript shall promptly be
forwarded by the hearing official to the
Commission custodian designated
under § 2.16 of this part. At the
discretion of the hearing official, and
with the consent of the person being
examined (or, in the case of an entity,
its counsel), persons other than
Commission staff, court reporters, and
the hearing official may be present in
the hearing room.

(g) Depositions. Except in
investigations with respect to unfair or
deceptive acts or practices, the
Commission may order by subpoena a
deposition pursuant to section 9 of the
Federal Trade Commission Act, of any
person, partnership, or corporation, at
any stage of an investigation. The
deposition shall take place upon notice
to the subjects of the investigation, and
the examination and cross-examination
may proceed as they would at trial.
Depositions shall be conducted by a
hearing official, for the purpose of
hearing the testimony of witnesses and
receiving documents and information
relating to any subject under
investigation. Depositions shall be
under oath or affirmation,
stenographically recorded, and the
transcript made a part of the record of
the investigation. The Commission may,
in addition, employ other means to
record the deposition.

(h) Testimony from an entity. Where
Commission compulsory process
requires oral testimony from an entity,
the compulsory process shall describe
with reasonable particularity the matters
for examination and the entity must
designate one or more officers, directors,
or managing agents, or designate other
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persons who consent, to testify on its
behalf. Unless a single individual is
designated by the entity, the entity must
designate in advance and in writing the
matters on which each designee will
testify. The persons designated must
testify about information known or
reasonably available to the entity and
their testimony shall be binding upon
the entity.

(i) Inspection, copying, testing, and
sampling of documentary material,
including electronic media. The
Commission, through compulsory
process, may require the production of
documentary material, or electronic
media or other tangible things, for
inspection, copying, testing, or
sampling.

(j) Manner and form of production of
ESI. When Commission compulsory
process requires the production of ESI,
it shall be produced in accordance with
the instructions provided by
Commission staff regarding the manner
and form of production. All instructions
shall be followed by the recipient of the
process absent written permission to the
contrary from a Commission official
identified in paragraph (1) of this
section. Absent any instructions as to
the form for producing ESI, ESI must be
produced in the form or forms in which
it is ordinarily maintained or in a
reasonably usable form.

(k) Mandatory pre-petition meet and
confer process. Unless excused in
writing or granted an extension of no
more than 30 days by a Commission
official identified in paragraph (1) of this
section, a recipient of Commission
compulsory process shall meet and
confer with Commission staff within 14
days after receipt of process or before
the deadline for filing a petition to
quash, whichever is first, to discuss
compliance and to address and attempt
to resolve all issues, including issues
relating to protected status and the form
and manner in which claims of
protected status will be asserted. The
initial meet and confer session and all
subsequent meet and confer sessions
may be in person or by telephone. The
recipient must make available personnel
with the knowledge necessary for
resolution of the issues relevant to
compliance with compulsory process.
Such personnel could include
individuals knowledgeable about the
recipient’s information or records
management systems, individuals
knowledgeable about other relevant
materials such as organizational charts,
and persons knowledgeable about
samples of material required to be
produced. If any issues relate to ESI, the
recipient shall have a person familiar
with its ESI systems and methods of

retrieval participate in the meeting. The
Commission will not consider petitions
to quash or limit absent a pre-filing meet
and confer session with Commission
staff and, absent extraordinary
circumstances, will consider only issues
raised during the meet and confer
process.

(1) Delegations regarding CIDs and
subpoenas. The Directors of the Bureau
of Competition, Consumer Protection, or
Economics, their Deputy Directors, the
Assistant Directors of the Bureaus of
Competition and Economics, the
Associate Directors of the Bureau of
Consumer Protection, the Regional
Directors, and the Assistant Regional
Directors are all authorized to modify
and, in writing, approve the terms of
compliance with all compulsory
process, including subpoenas, CIDs,
reporting programs, orders requiring
reports, answers to questions, and
orders requiring access. If a recipient of
compulsory process has demonstrated
satisfactory progress toward
compliance, a Commission official
identified in this paragraph may, at his
or her discretion, extend the time for
compliance with Commission
compulsory process. The subpoena
power conferred by section 329 of the
Energy Policy and Conservation Act (42
U.S.C. 6299) and section 5 of the Webb-
Pomerene (Export Trade) Act (15 U.S.C.
65) are specifically included within this
delegation of authority.

§2.8 [Removed and Reserved]

m 6. Remove and reserve § 2.8.

§2.8A [Removed]
m 7. Remove § 2.8A.

m 8. Revise § 2.9 to read as follows:

§2.9 Rights of witnesses in investigations.

(a) Any person compelled to submit
data to the Commission or to testify in
a deposition or investigational hearing
shall be entitled to retain a copy or, on
payment of lawfully prescribed costs,
procure a copy of any document
submitted, and of any testimony as
stenographically recorded, except that
in a nonpublic hearing the witness may
for good cause be limited to inspection
of the official transcript of the
testimony. Upon completion of
transcription of the testimony, the
witness shall be offered an opportunity
to read the transcript. Any changes by
the witness shall be entered and
identified upon the transcript by the
hearing official, together with a
statement of the reasons given by the
witness for requesting such changes.
After the changes are entered, the
transcript shall be signed by the witness

unless the witness cannot be found, is
ill and unavailable, waives in writing
his or her right to sign, or refuses to
sign. If the transcript is not signed by
the witness within 30 days of having
been afforded a reasonable opportunity
to review it, the hearing official shall
sign the transcript and state on the
hearing record the fact of the waiver,
illness, absence of the witness, or the
refusal to sign, together with any
reasons given for the failure to sign, as
prescribed by section 20(c)(14)(E)(ii) of
the Federal Trade Commission Act.

(b) Any witness compelled to appear
in person in a deposition or
investigational hearing may be
accompanied, represented, and advised
by counsel, as follows:

(1) In depositions or investigational
hearings conducted pursuant to section
9 of the Federal Trade Commission Act,
counsel may not consult with the
witness while a question directed to a
witness is pending, except with respect
to issues involving protected status.

(2) Any objection during a deposition
or investigational hearing shall be stated
concisely on the hearing record in a
nonargumentative and nonsuggestive
manner. Neither the witness nor counsel
shall otherwise object or refuse to
answer any question. Following an
objection, the examination shall proceed
and the testimony shall be taken, except
for testimony requiring the witness to
divulge information protected by the
claim of protected status. Counsel may
instruct a witness not to answer only
when necessary to preserve a claim of
protected status.

(3) The hearing official may elect to
recess the deposition or investigational
hearing and reconvene the deposition or
hearing at a later date to continue a
course of inquiry interrupted by any
objection made under paragraph (b)(1)
or (2) of this section. The hearing
official shall provide written notice of
the date of the reconvened deposition or
hearing to the witness, which may be in
the form of an email or facsimile.
Failure to reappear or to file a petition
to limit or quash in accordance with
§ 2.10 of this part shall constitute
noncompliance with Commission
compulsory process for the purposes of
a Commission enforcement action under
§ 2.13 of this part.

(4) In depositions or investigational
hearings, immediately following the
examination of a witness by the hearing
official, the witness or his or her
counsel may on the hearing record
request that the hearing official permit
the witness to clarify any answers. The
grant or denial of such request shall be
within the discretion of the hearing
official and would ordinarily be granted
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except for good cause stated and
explained on the hearing record, and
with an opportunity for counsel to
undertake to correct the expressed
concerns of the hearing official or
otherwise to reply.

(5) The hearing official shall conduct
the deposition or investigational hearing
in a manner that avoids unnecessary
delay, and prevents and restrains
disorderly or obstructionist conduct.
The hearing official shall, where
appropriate, report pursuant to §4.1(e)
of this chapter any instance where an
attorney, in the course of the deposition
or hearing, has allegedly refused to
comply with his or her directions, or
has allegedly engaged in conduct
addressed in §4.1(e). The Commaission
may take any action as circumstances
may warrant under §4.1(e) of this
chapter.

m 9. Revise § 2.10 to read as follows:

§2.10 Petitions to limit or quash
Commission compulsory process.

(a) In general. (1) Petitions. Any
petition to limit or quash any
compulsory process shall be filed with
the Secretary within 20 days after
service of the Commission compulsory
process or, if the return date is less than
20 days after service, prior to the return
date. Such petition shall set forth all
assertions of protected status or other
factual and legal objections to the
Commission compulsory process,
including all appropriate arguments,
affidavits, and other supporting
documentation. Such petition shall not
exceed 5,000 words, including all
headings, footnotes, and quotations, but
excluding the cover, table of contents,
table of authorities, glossaries, copies of
the compulsory process order or
excerpts thereof, appendices containing
only sections of statutes or regulations,
the statement required by paragraph
(a)(2) of this section, and affidavits and
other supporting documentation.
Petitions to limit or quash that fail to
comply with these provisions shall be
rejected by the Secretary pursuant to
§4.2(g) of this chapter.

(2) Statement. Each petition filed
pursuant to paragraph (a)(1) of this
section shall be accompanied by a
signed separate statement representing
that counsel for the petitioner has
conferred with Commission staff
pursuant to § 2.7(k) of this part in an
effort in good faith to resolve by
agreement the issues raised by the
petition and has been unable to reach
such an agreement. If some of the issues
in controversy have been resolved by
agreement, the statement shall, in a
nonargumentative manner, specify the
issues so resolved and the issues

remaining unresolved. The statement
shall recite the date, time, and place of
each conference between counsel, and
the names of all parties participating in
each such conference. Failure to include
the required statement may result in a
denial of the petition.

(3) Reconvened investigational
hearings or depositions. If the hearing
official elects pursuant to § 2.9(b)(3) of
this part to recess the investigational
hearing or deposition and reconvene it
at a later date, the witness compelled to
reappear may challenge the reconvening
by filing with the Secretary a petition to
limit or quash the reconvening of the
hearing or deposition. Such petition
shall be filed within 5 days after
receiving written notice of the
reconvened hearing; shall set forth all
assertions of protected status or other
factual and legal objections to the
reconvening of the hearing or
deposition, including all appropriate
arguments, affidavits, and other
supporting documentation; and shall be
subject to the word count limit in
paragraph (a)(1) of this section. Except
for good cause shown, the Commission
will not consider issues presented and
ruled upon in any earlier petition filed
by or on behalf of the witness.

(4) Staff reply. Commission staff may,
without serving the petitioner, provide
the Commission a statement that shall
set forth any factual and legal response
to the petition to limit or quash.

(5) Extensions of time. The Directors
of the Bureaus of Competition,
Consumer Protection, and Economics,
their Deputy Directors, the Assistant
Directors of the Bureaus of Competition
and Economics, the Associate Directors
of the Bureau of Consumer Protection,
the Regional Directors, and the Assistant
Regional Directors are delegated,
without power of redelegation, the
authority to rule upon requests for
extensions of time within which to file
petitions to limit or quash Commission
compulsory process.

(b) Stay of compliance period. The
timely filing of a petition to limit or
quash any Commission compulsory
process shall stay the remaining amount
of time permitted for compliance as to
the portion or portions of the challenged
specifications or provisions. If the
petition is denied in whole or in part,
the ruling by the Commission shall
specify new terms for compliance,
including a new return date, for the
Commission’s compulsory process.

(c) Disposition and review. The
Commission will issue an order ruling
on a petition to limit or quash within 30
days after the petition is filed with the
Secretary. The order may be served on
the petitioner via email, facsimile, or

any other method reasonably calculated
to provide notice to the petitioner of the
order.

(d) Public disclosure. All petitions to
limit or quash Commission compulsory
process and all Commission orders in
response to those petitions shall become
part of the public records of the
Commission, except for information
granted confidential treatment under
§4.9(c) of this chapter.

m 10. Revise § 2.11 to read as follows:

§2.11 Withholding requested material.

(a)(1) Any person withholding
information or material responsive to an
investigational subpoena, CID, access
order, or order to file a report issued
pursuant to § 2.7 of this part, or any
other request for production of material
issued under this part, shall assert a
claim of protected status, as that term is
defined in § 2.7(a)(4), not later than the
date set for the production of the
material. The claim of protected status
shall include a detailed log of the items
withheld, which shall be attested by the
lead attorney or attorney responsible for
supervising the review of the material
and who made the determination to
assert the claim. A document, including
all attachments, may be withheld or
redacted only to the extent necessary to
preserve any claim of protected status.
The information provided in the log
shall be of sufficient detail to enable the
Commission staff to assess the validity
of the claim for each document,
including attachments, without
disclosing the protected information.
The failure to provide information
sufficient to support a claim of
protected status may result in a denial
of the claim. Absent an instruction as to
the form and content of the log, the log
shall be submitted in a searchable
electronic format, and shall, for each
document, including attachments,
provide:

(i) Document control number(s);

(ii) The full title (if the withheld
material is a document) and the full file
name (if the withheld material is in
electronic form);

(iii) A description of the material
withheld (for example, a letter,
memorandum, or email), including any
attachments;

(iv) The date the material was created;
(v) The date the material was sent to
each recipient (if different from the date

the material was created);

(vi) The email addresses, if any, or
other electronic contact information to
the extent used in the document, from
which and to which each document was
sent;

(vii) The names, titles, business
addresses, email addresses or other
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electronic contact information, and
relevant affiliations of all authors;

(viii) The names, titles, business
addresses, email addresses or other
electronic contact information, and
relevant affiliations of all recipients of
the material;

(ix) The names, titles, business
addresses, email addresses or other
electronic contact information, and
relevant affiliations of all persons
copied on the material;

(x) The factual basis supporting the
claim that the material is protected (for
example, that it was prepared by an
attorney rendering legal advice to a
client in a confidential communication,
or prepared by an attorney in
anticipation of litigation regarding a
specifically identified claim); and

(xi) Any other pertinent information
necessary to support the assertion of
protected status by operation of law.

(2) Each attorney who is an author,
recipient, or person copied on the
material shall be identified in the log by
an asterisk. The titles, business
addresses, email addresses, and relevant
affiliations of all authors, recipients, and
persons copied on the material may be
provided in a legend appended to the
log. However, the information required
by paragraph (a)(1)(vi) of this section
shall be provided in the log.

(b) A person withholding responsive
material solely for the reasons described
in paragraph (a) of this section shall
meet and confer with Commission staff
pursuant to § 2.7(k) of this part to
discuss and attempt to resolve any
issues associated with the manner and
form in which privilege or protection
claims will be asserted. The participants
in the meet and confer session may
agree to modify the logging
requirements set forth in paragraph (a)
of this section. The failure to comply
with paragraph (a) shall constitute
noncompliance subject to judicial
enforcement under § 2.13(a) of this part.

(c) Unless otherwise provided in the
instructions accompanying the
compulsory process, and except for
information or material subject to a
valid claim of protected status, all
responsive information and material
shall be produced without redaction.

(d)(1)(1) The disclosure of material
protected by the attorney-client
privilege or as work product shall not
operate as a waiver if:

(A) The disclosure is inadvertent;

(B) The holder of the privilege or
protection took reasonable steps to

revent disclosure; and

(C) The holder promptly took
reasonable steps to rectify the error,
including notifying Commission staff of
the claim and the basis for it.

(ii) After being so notified,
Commission staff must:

(A) Promptly return or destroy the
specified material and any copies, not
use or disclose the material until any
dispute as to the validity of the claim is
resolved; and take reasonable measures
to retrieve the material from all persons
to whom it was disclosed before being
notified; or

(B) Sequester such material until such
time as an Administrative Law Judge or
court may rule on the merits of the
claim of privilege or protection in a
proceeding or action resulting from the
investigation.

(iii) The producing party must
preserve the material until the claim of
privilege or protection is resolved, the
investigation is closed, or any
enforcement proceeding is concluded.

(2) When a disclosure is made that
waives attorney-client privilege or work
product, the waiver extends to an
undisclosed communication or
information only if:

(i) The waiver is intentional;

(ii) The disclosed and undisclosed
information or material concern the
same subject matter; and

(iii) They ought in fairness to be
considered together.

§2.12 [Removed and Reserved]

m 11. Remove and reserve § 2.12.
m 12. Revise § 2.13 to read as follows:

§2.13 Noncompliance with compulsory
processes.

(a) In cases of failure to comply with
Commission compulsory processes,
appropriate action may be initiated by
the Commission or the Attorney
General, including actions for
enforcement, forfeiture, civil penalties,
or criminal sanctions. The Commission
may also take any action as the
circumstances may warrant under
§4.1(e) of this chapter.

(b) The General Counsel, pursuant to
delegation of authority by the
Commission, without power of
redelegation, is authorized, when he or
she deems appropriate:

(1) To initiate, on behalf of the
Commission, an enforcement
proceeding in connection with the
failure or refusal of a recipient to
comply with, or to obey, a subpoena, a
CID, or an access order, if the return
date or any extension thereof has
passed, or if the recipient breaches any
modification regarding compliance;

(2) To approve and have prepared and
issued, in the name of the Commission,
a notice of default in connection with
the failure of a recipient of an order to
file a report pursuant to section 6(b) of
the Federal Trade Commission Act to

timely file that report, if the return date
or any extension thereof has passed; to
initiate, on behalf of the Commission, an
enforcement proceeding; or to request to
the Attorney General, on behalf of the
Commission, to initiate a civil action in
connection with the failure of such
recipient to timely file a report, when
the return date or any extension thereof
has passed;

(3) To initiate, on behalf of the
Commission, an enforcement
proceeding under section 7A(g)(2) of the
Clayton Act (15 U.S.C. 18a(g)(2)) in
connection with the failure to
substantially comply with any request
for the submission of additional
information or documentary material
under section 7A(e)(1) of the Clayton
Act (15 U.S.C. 18a(e)(1)), provided that
the General Counsel shall provide
notice to the Commission at least 2 days
before initiating such action; and

(4) To seek an order of civil contempt
in cases where a court order enforcing
compulsory process has been violated.

m 13. Revise § 2.14 to read as follows:

§2.14 Disposition.

(a) When an investigation indicates
that corrective action is warranted, and
the matter is not subject to a consent
settlement pursuant to subpart C of this
part, the Commission may initiate
further proceedings.

(b) When corrective action is not
necessary or warranted in the public
interest, the investigation shall be
closed. The matter may nevertheless be
further investigated at any time if
circumstances so warrant.

(c) In matters in which a recipient of
a preservation demand, an access letter,
or Commission compulsory process has
not been notified that an investigation
has been closed or otherwise concluded,
after a period of twelve months
following the last written
communication from the Commission
staff to the recipient or the recipient’s
counsel, the recipient is relieved of any
obligation to continue preserving
information, documentary material, or
evidence, for purposes of responding to
the Commission’s process or the staff’s
access letter. The “written
communication” may be in the form of
a letter, an email, or a facsimile.

(d) The Commission has delegated to
the Directors of the Bureaus of
Competition and Consumer Protection,
their Deputy Directors, the Assistant
Directors of the Bureau of Competition,
the Associate Directors of the Bureau of
Consumer Protection, and the Regional
Directors, without power of
redelegation, limited authority to close
investigations.
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PART 4—MISCELLANEOUS RULES

m 14. The authority citation for part 4
continues to read as follows:

Authority: 15 U.S.C. 46, unless otherwise
noted.

m 15. Amend § 4.1 by revising paragraph
(e) to read as follows:

§4.1 Appearances.
* * * * *

(e) Reprimand, suspension, or
disbarment of attorneys. (1)(i) The
following provisions govern the
evaluation of allegations of misconduct
by attorneys practicing before the
Commission who are not employed by
the Commission.? The Commission may
publicly reprimand, suspend, or disbar
from practice before the Commission
any such person who has practiced, is
practicing, or holds himself or herself
out as entitled to practice before the
Commission if it finds that such person:

(A) Does not possess the
qualifications required by § 4.1(a);

(B) Has failed to act in a manner
consistent with the rules of professional
conduct of the attorney’s state(s) of
licensure;

(C) Has engaged in obstructionist,
contemptuous, or unprofessional
conduct during the course of any
Commission proceeding or
investigation; or

(D) Has knowingly or recklessly given
false or misleading information, or has
knowingly or recklessly participated in
the giving of false information to the
Commission or any officer or employee
of the Commission.2

(ii) An attorney may be responsible
for another attorney’s violation of this
paragraph (e) if the attorney orders, or
with knowledge of the specific conduct,
ratifies the conduct involved. In
addition, an attorney who has direct
supervisory authority over another
attorney may be responsible for that
attorney’s violation of this paragraph (e)
if the supervisory attorney knew of the
conduct at a time when its
consequences could have been avoided
or mitigated but failed to take
reasonable remedial action.

(2) Allegations of attorney misconduct
in violation of paragraph (e)(1) of this
section may be proffered by any person

1 The standards of conduct and disciplinary
procedures under this § 4.1(e) apply only to outside
attorneys practicing before the Commission and not
to Commission staff. Allegations of misconduct by
Commission employees will be handled pursuant to
procedures for employee discipline or pursuant to
investigations by the Office of Inspector General.

2For purposes of this rule, knowingly giving false
or misleading information includes knowingly
omitting material facts necessary to make any oral
or written statements not misleading in light of the
circumstances under which they were made.

possessing information concerning the
alleged misconduct. Any such
allegations may be submitted orally or
in writing to a Bureau Officer who will
evaluate the sufficiency of the
allegations in the first instance to
determine whether further action by the
Commission is warranted. The Director
of the Bureau or office responsible for
the matter about which the allegations
are made, or the Director’s designee,
shall serve as the Bureau Officer.

(3) After review and evaluation of the
allegations, any supporting materials,
and any additional information that the
Bureau Officer may acquire, the Bureau
Officer, if he or she determines that
further action is warranted, shall in
writing notify the subject of the
complaint of the underlying allegations
and potential sanctions available to the
Commission under this section, and
provide him or her an opportunity to
respond to the allegations and provide
additional relevant information and
material. The Bureau Officer may
request that the Commission issue a
resolution authorizing the use of
compulsory process, and may thereafter
initiate the service of compulsory
process, to assist in obtaining
information for the purpose of making a
recommendation to the Commission
whether further action may be
warranted.

(4) If the Bureau Officer, after review
and evaluation of the allegations,
supporting material, response by the
subject of the allegations, if any, and all
additional available information and
material, determines that no further
action is warranted, he or she may close
the matter if the Commission has not
issued a resolution authorizing the use
of compulsory process. In the event the
Bureau Officer determines that further
Commission action may be warranted,
or if the Commission has issued a
resolution authorizing the use of
compulsory process, he or she shall
make a recommendation to the
Commission. The recommendation shall
include all relevant information and
material as to whether further
Commission action, or any other
disposition of the matter, may be
warranted.

(5) If the Commission has reason to
believe, after review of the Bureau
Officer’s recommendation, that an
attorney has engaged in professional
misconduct of the type described in
paragraph (e)(1) of this section, the
Commission may institute
administrative disciplinary proceedings
proposing public reprimand,
suspension, or disbarment of the
attorney from practice before the
Commission. Except as provided in

paragraph (e)(7) of this section,
administrative disciplinary proceedings
shall be handled in accordance with the
following procedures:

(i) The Commission shall serve the
respondent attorney with an order to
show cause why the Commission
should not impose sanctions against the
attorney. The order to show cause shall
specify the alleged misconduct at issue
and the possible sanctions. The order to
show cause shall be accompanied by all
declarations, deposition transcripts, or
other evidence the staff wishes the
Commission to consider in support of
the allegations of misconduct.

(ii) Within 14 days of service of the
order to show cause, the respondent
may file a response to the allegations of
misconduct. If the response disputes
any of the allegations of misconduct, it
shall do so with specificity and include
all materials the respondent wishes the
Commission to consider relating to the
allegations. If no response is filed, the
allegations shall be deemed admitted.

(iii) If, upon considering the written
submissions of the respondent, the
Commission determines that there
remains a genuine dispute as to any
material fact, the Commission may order
further proceedings to be presided over
by an Administrative Law Judge or by
one or more Commissioners sitting as
Administrative Law Judges (hereinafter
referred to collectively as the
Administrative Law Judge), or by the
Commission. The Commission order
shall specify the nature and scope of
any proceeding, including whether live
testimony will be heard and whether
any pre-hearing discovery will be
allowed and if so to what extent. The
attorney respondent shall be granted
due opportunity to be heard in his or
her own defense and may be
represented by counsel. If the written
submissions of the respondent raise no
genuine dispute of material fact, the
Commission may issue immediately any
or all of the sanctions enumerated in the
order to show cause provided for in
paragraph (e)(5)(i) of this section.

(iv) Commission counsel shall be
appointed by the Bureau Officer to
prosecute the allegations of misconduct
in any administrative disciplinary
proceedings instituted pursuant to this
rule.

(v) If the Commission assigns the
matter to an Administrative Law Judge,
the Commission will establish a
deadline for an initial decision. The
deadline shall not be modified by the
Administrative Law Judge except that it
may be amended by leave of the
Commission.

(vi) Based on the entirety of the record
of administrative proceedings, the
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Administrative Law Judge or the
Commission if it reviews the matter in
the first instance, shall issue a decision
either dismissing the allegations or, if it
is determined that the allegations are
supported by a preponderance of the
evidence, specify an appropriate
sanction. An Administrative Law
Judge’s decision may be appealed to the
Commission by either party within 30
days. If the Administrative Law Judge’s
decision is appealed, the Commission
will thereafter issue a scheduling order
governing the appeal.

(vii) Investigations and administrative
proceedings prior to the hearing on the
order to show cause will be nonpublic
unless otherwise ordered by the
Commission. Any administrative
hearing on the order to show cause, and
any oral argument on appeal, shall be
open to the public unless otherwise
ordered for good cause by the
Commission or the Administrative Law
Judge.

(6) Regardless of any action or
determination the Commission may or
may not make, the Commission may
direct the General Counsel to refer the
allegations of misconduct to the
appropriate state, territory, or District of
Columbia bar or any other appropriate
authority for further action.

(7) Upon receipt of notification from
any authority having power to suspend
or disbar an attorney from the practice
of law within any state, territory, or the
District of Columbia, demonstrating that
an attorney practicing before the
Commission is subject to an order of
final suspension (not merely temporary
suspension pending further action) or
disbarment by such authority, the
Commission may, without resort to any
of the procedures described in this
section, enter an order temporarily
suspending the attorney from practice
before it and directing the attorney to
show cause within 30 days from the
date of said order why the Commission
should not impose further discipline
against the attorney. If no response is
filed, the attorney will be deemed to
have acceded to such further discipline
as the Commission deems appropriate.
If a response is received, the
Commission may take action or initiate
proceedings consistent with paragraph
(e)(5) of this section before making a
determination whether, and to what
extent, to impose further discipline
against the attorney.

(8) The disciplinary process described
in this section is in addition to, and
does not supersede, the authority of the
Commission or an Administrative Law
Judge to discipline attorneys
participating in part 3 proceedings
pursuant to §§ 3.24(b)(2) or 3.42(d).

§4.2 [Amended]

m 16.In § 4.2, amend paragraphs (d)(2)
and (d)(4), by removing the phrase
“§2.7(d), §2.7(f)” and adding in its
place “§2.10(a)”.

§4.9 [Amended]

m 17. Amend § 4.9, by removing the
phrase “(16 CFR 2.7)” from paragraph
(b)(4) heading and the phrase “, requests
for review by the full Commission of
those rulings, and Commission rulings
on such requests” from paragraph
(b)(4)().

By direction of the Commission,
Commissioner Rosch dissenting.
Donald S. Clark,
Secretary.

The following will not appear in the Code
of Federal Regulations.

Statement of Chairman Jon Leibowitz
Regarding Revisions to the
Commission’s Part 2 Rules and Rule
4.1(e)

September 19, 2012

Today the Commission issued final
changes to Parts 2 and 4 of the agency’s
Rules of Practice. The revised Rules
streamline and update the procedures
for Commission investigations, and
clarify the agency’s procedures for
evaluating allegations of misconduct by
attorneys practicing before the
Commission, making us a more effective
agency.

All of the Commission generally
supports the revisions. A legitimate
question has been raised, however, that
the revisions to the Part 2 Rules should
have gone further. One issue involves
the occasional use of “‘access letters,”
rather than compulsory process, to
conduct Commission competition
investigations. Over the past few years,
the Commission has moved decisively
toward greater use of compulsory
process in these investigations.
Compulsory process results in faster,
more efficient investigations, especially
in anticompetitive conduct matters
where the recipients may not have
strong incentives to cooperate quickly
with Commission staff. Our experience
has shown that, all too often, the
recipients of voluntary access letters
slow walk compliance. Nevertheless,
while most competition investigations
warrant compulsory process, and its use
is strongly encouraged, it makes sense to
provide staff with at least some
flexibility in choosing which method to
deploy in at least some investigations.

Another question that has been raised
is whether the Rules should require staff
to submit regular status reports to all
Commissioners on pending
investigations. Our staff already meets

regularly with individual
Commissioners and responds to any
inquiries about particular matters.
Moreover, our current practice is for
staff to submit regular status updates to
the Commission at six-month intervals.
This best practice, however, is a matter
of internal management that does not
necessarily need to be enshrined in the
Rules of Practice.

[FR Doc. 201223691 Filed 9-26-12; 8:45 am|
BILLING CODE 6750-01-P

DEPARTMENT OF EDUCATION
34 CFR Parts 668, 674, 682, and 685

Federal Student Aid Programs
(Student Assistance General
Provisions, Federal Perkins Loan
Program, Federal Family Education
Loan Program, and the Federal Direct
Loan Program)

AGENCY: Office of Postsecondary
Education, Department of Education.
ACTION: Updated waivers and
modifications of statutory and
regulatory provisions.

SUMMARY: The Secretary is issuing
updated waivers and modifications of
statutory and regulatory provisions
governing the Federal student financial
aid programs under the authority of the
Higher Education Relief Opportunities
for Students Act of 2003 (HEROES Act).
The HEROES Act requires the Secretary
to publish, in a notice in the Federal
Register, the waivers or modifications of
statutory or regulatory provisions
applicable to the student financial
assistance programs under title IV of the
Higher Education Act of 1965, as
amended (HEA), to assist individuals
who are performing qualifying military
service, and individuals who are
affected by a disaster, war or other
military operation or national
emergency, as described in the
SUPPLEMENTARY INFORMATION section of
this notice.

DATES: Effective September 27, 2012.
The waivers and modifications in this
document expire on September 30,
2017.

FOR FURTHER INFORMATION CONTACT: For
provisions related to the title IV loan
programs (Federal Perkins Loan
Program, Federal Family Education
Loan (FFEL) Program, and Federal
Direct Loan (Direct Loan) Program): Gail
McLarnon, U.S. Department of
Education, 1990 K Street NW., Room
8026, Washington, DC 20006—8510.
Telephone: (202) 219-7048 or by email:
Gail. McLarnon@ed.gov. For other
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provisions: Wendy Macias, U.S.
Department of Education, 1990 K Street
NW., Room 8017, Washington, DG
20006-8510. Telephone: (202) 502—-7526
or by email: Wendy.Macias@ed.gov.

If you use a telecommunications
device for the deaf (TDD) or text
telephone (TTY), call the Federal Relay
Service (FRS), toll free, at 1-800-877—
8339.

Individuals with disabilities can
obtain this document in an accessible
format (e.g., Braille, large print,
audiotape, or compact disc) by
contacting Wendy Macias, U.S.
Department of Education, 1990 K Street
NW., Room 8017, Washington, DC
20006-8510. Telephone: (202) 502—-7526
or by email: Wendy.Macias@ed.gov.
SUPPLEMENTARY INFORMATION: In a notice
published in the Federal Register on
December 12, 2003 (68 FR 69312), the
Secretary exercised the authority under
the HEROES Act (Pub. L. 108-76, 20
U.S.C. 1098bb(b)) and announced
waivers and modifications of statutory
and regulatory provisions designed to
assist “affected individuals.” Under 20
U.S.C. 1098ee(2), the term “affected
individual” means an individual who:

e Is serving on active duty during a
war or other military operation or
national emergency;

e Is performing qualifying National
Guard duty during a war or other
military operation or national
emergency;

e Resides or is employed in an area
that is declared a disaster area by any
Federal, State, or local official in
connection with a national emergency;
or

e Suffered direct economic hardship
as a direct result of a war or other
military operation or national
emergency, as determined by the
Secretary.

Under the HEROES Act, the
Secretary’s authority to provide the
waivers and modifications would have
expired on September 30, 2005. On
September 30, 2005, Public Law 109-78
extended the expiration date of the
Secretary’s authority to September 30,
2007. Accordingly, in a notice in the
Federal Register published on October
20, 2005 (70 FR 61037), the Secretary
extended the expiration of the waivers
and modifications published on
December 12, 2003, to September 30,
2007.

On September 30, 2007, the President
signed into law Public Law 110-93,
which eliminated the September 30,
2007, expiration date of the HEROES
Act, thereby making permanent the
Secretary’s authority to issue waivers
and modifications of statutory and
regulatory provisions.

On December 26, 2007, the Secretary
published a notice in the Federal
Register (72 FR 72947) extending the
waivers and modifications published on
December 12, 2003, to September 30,
2012. In that notice, the Secretary also
indicated an intent to review the
waivers and modifications published on
December 12, 2003, in light of statutory
and regulatory changes and to consider
whether to change some or all of the
published waivers and modifications.

We are now updating the waivers and
modifications to reflect the results of
that review. With limited exceptions,
the waivers and modifications in this
notice reflect the same waivers and
modifications originally published in
the December 12, 2003, Federal Register
notice. However, they have been
updated to reflect statutory and
regulatory changes that have occurred
since the original publication. In
addition, a waiver has been added to
assist affected individuals in regard to
the annual reevaluation requirements
for borrowers who are repaying loans
made under the Federal Family
Education Loan (FFEL) Program or
Federal Direct Loan (Direct Loan)
Program under the Income-Based
Repayment (IBR) or Income-Contingent
Repayment (ICR) plans.

The waiver and modifications related
to military deferments were eliminated
because the time-limited military
service deferment under section
455(f)(4) of the HEA to which they
applied (commonly referred to as the
Armed Forces deferment) has been
replaced by the military service
deferment authorized in sections
428(b)(1)(M)(iii), 455(f)(2)(C), and
464(c)(2)(A)(iii) of the HEA, which is
available to all borrowers, regardless of
when they received their loans, for any
period during which a borrower is
serving on active duty during a war or
other military operation or national
emergency, or is performing qualifying
National Guard duty during a war or
other military operation or national
emergency.

In addition, the Secretary has decided
not to retain the modification to the
amount of unearned funds an institution
must return under the Return of Title IV
Funds requirements in section 484(b)(1)
of the HEA and 34 CFR 668.22(g)
because the Secretary has determined
that it is not in the best interest of
affected individuals. The removal of
institutional charges that the institution
is required to cover, and has covered,
with non-title IV sources of aid
generally results in the institution
returning less unearned title IV, HEA
program funds and the student
returning more, often leaving the

student with a larger title IV, HEA
program loan debt.

The Secretary is issuing these waivers
and modifications under the authority
of the HEROES Act, 20 U.S.C.
1098bb(a). In accordance with the
HEROES Act, the Secretary is providing
the waivers and modifications of
statutory and regulatory provisions
applicable to the student financial
assistance programs under title IV of the
HEA that the Secretary believes are
appropriate to ensure that:

o Affected individuals who are
recipients of student financial assistance
under title IV are not placed in a worse
position financially in relation to that
financial assistance because they are
affected individuals;

o Affected individuals who are
recipients of student financial assistance
are not unduly subject to administrative
burden or inadvertent, technical
violations or defaults;

o Affected individuals are not
penalized when a determination of need
for student financial assistance is
calculated;

o Affected individuals are not
required to return or repay an
overpayment of grant funds based on
the HEA’s Return of title IV Funds
provision; and

e Entities that participate in the
student financial assistance programs
under title IV of the HEA and that are
located in areas that are declared
disaster areas by any Federal, State, or
local official in connection with a
national emergency, or whose
operations are significantly affected by
such a disaster, receive temporary relief
from administrative requirements.

In 20 U.S.C. 1098bb(b)(1), the
HEROES Act further provides that
section 437 of the General Education
Provisions Act (20 U.S.C. 1232) and
section 553 of the Administrative
Procedure Act (5 U.S.C. 553) do not
apply to the contents of this notice.

In 20 U.S.C. 1098ee, the HEROES Act
defines the following terms used in this
notice:

Active duty has the meaning given
that term in 10 U.S.C. 101(d)(1), but
does not include active duty for training
or attendance at a service school (e.g.,
the U.S. Military Academy or U.S. Naval
Academy).

Military operation means a
contingency operation as that term is
defined in 10 U.S.C. 101(a)(13).

National emergency means a national
emergency declared by the President of
the United States.

Serving on active duty during a war or
other military operation or national
emergency includes service by an
individual who is—
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(A) a Reserve member of an Armed
Force ordered to active duty under 10
U.S.C. 12301(a), 12301(g), 12302, 12304,
or 12306, or any retired member of an
Armed Force ordered to active duty
under 10 U.S.C. 688, for service in
connection with a war or other military
operation or national emergency,
regardless of the location at which that
active duty service is performed; and

(B) any other member of an Armed
Force on active duty in connection with
any war, operation, or emergency or
subsequent actions or conditions who
has been assigned to a duty station at a
location other than the location at
which the member is normally assigned.

Qualifying National Guard duty
during a war or other military operation
or national emergency means service as
a member of the National Guard on full-
time National Guard duty (as defined in
10 U.S.C. 101(d)(5)) under a call to
active service authorized by the
President or the Secretary of Defense for
a period of more than 30 consecutive
days under 32 U.S.C. 502(f), in
connection with a war, another military
operation, or a national emergency
declared by the President and supported
by Federal funds.

The following waivers and
modifications are grouped into four
categories, according to the affected
individuals to whom they apply.

Category 1: The Secretary is waiving
or modifying the following provisions of
title IV of the HEA and the Department’s
regulations for ALL affected individuals
as specified in the SUPPLEMENTARY
INFORMATION section of this notice:

Need Analysis

Section 480 of the HEA provides that,
in the calculation of an applicant’s
expected family contribution (EFC), the
term ‘‘total income,” which is used in
the determination of “annual adjusted
family income” and ‘“‘available income,”
is equal to adjusted gross income plus
untaxed income and benefits for the
preceding tax year minus excludable
income. The HEROES Act allows an
institution to substitute adjusted gross
income plus untaxed income and
benefits received in the first calendar
year of the award year for which such
determination is made for any affected
individual, and for his or her spouse
and dependents, if applicable, in order
to reflect more accurately the financial
condition of an affected individual and
his or her family. The Secretary has
determined that an institution has the
option of using the applicant’s original
EFC or the EFC based on the data from
the first calendar year of the award year.

If an institution chooses to use the
alternate EFC, it should use the

administrative professional judgment
procedures established by the Secretary
as discussed in the following section on
“Professional Judgment.”

Professional Judgment

Section 479A of the HEA specifically
gives the financial aid administrator
(FAA) the authority to use professional
judgment to make case-by-case
adjustments to the cost of attendance or
to the values of the items used in
calculating the EFC to reflect a student’s
special circumstances. The Secretary is
modifying this provision by removing
the requirement that adjustments be
made case by case for affected
individuals. The use of professional
judgment in Federal need analysis is
discussed in the Federal Student Aid
Handbook available at www.ifap.ed.gov.

The Secretary encourages FAAs to use
professional judgment in order to reflect
more accurately the financial need of
affected individuals. To that end, the
Secretary encourages institutions to
determine an affected individual’s need
using the method listed below that is
the most beneficial to the affected
individual:

¢ By using the adjusted gross income
(AGI) plus untaxed income and benefits
received in the first calendar year of the
award year;

e By using professional judgment; or
¢ By making no modifications. (For
example, in some cases, an individual’s

income will increase as a result of
serving on active duty or performing
qualifying National Guard duty.)

The FAA must clearly document the
reasons for any adjustment and the facts
supporting the decision. In almost all
cases, the FAA should have
documentation from a third party with
knowledge of the student’s unusual
circumstances. As usual, any
professional judgment decisions made
by an FAA that affect a student’s
eligibility for a subsidized student
financial assistance program must be
reported to the Central Processing
System.

Return of Title IV Funds—Grant
Overpayments Owed by the Student

Section 484B(b)(2) of the HEA and 34
CFR 668.22(h)(3)(ii) require a student to
return or repay, as appropriate,
unearned grant funds for which the
student is responsible under the Return
of Title IV Funds calculation. For a
student who withdraws from an
institution because of his or her status
as an affected individual, the Secretary
is waiving these statutory and regulatory
requirements so that a student is not
required to return or repay any

overpayment of grant funds based on
the Return of Title IV Funds provisions.

For these students, the Secretary also
waives 34 CFR 668.22(h)(4), which:

¢ Requires an institution to notify a
student of a grant overpayment and the
actions the student must take to resolve
the overpayment;

e Denies eligibility to a student who
owes a grant overpayment and does not
take an action to resolve the
overpayment; and

¢ Requires an institution to refer a
grant overpayment to the Secretary
under certain conditions.

Therefore, an institution is not
required to contact the student, notify
the National Student Loan Data System,
or refer the overpayment to the
Secretary. However, the institution must
document in the student’s file the
amount of any overpayment as part of
the documentation of the application of
this waiver.

The student is not required to return
or repay an overpayment of grant funds
based on the Return of Title IV Funds
provision. Therefore, an institution
must not apply any title IV credit
balance to the grant overpayment prior
to: using a credit balance to pay
authorized charges; paying any amount
of the title IV credit balance to the
student or parent, in the case of a parent
PLUS loan; or using the credit balance
to reduce the student’s title IV loan debt
(with the student’s authorization) as
provided in Dear Colleague Letter GEN—
04-03 (February 2004; revised
November 2004).

Verification of AGI and U.S. Income
Tax Paid

Pursuant to 34 CFR 668.57(a)(3)(ii),
for an individual who is required to file
a U.S. income tax return and has been
granted a filing extension by the Internal
Revenue Service (IRS), an institution
must accept, in lieu of an income tax
return for verification of AGI or income
tax paid:

¢ A copy of IRS Form 4868,
“Application for Automatic Extension
of Time to File U.S. Individual Income
Tax Return,” that the individual filed
with the IRS for the specified year, or a
copy of the IRS’s approval of an
extension beyond the automatic six-
month extension if the individual
requested an additional extension of the
filing time; and

e A copy of each IRS Form W-2 that
the individual received for the specified
year or, for a self-employed individual,
a statement signed by the individual
certifying the amount of AGI for the
specified year.

The Secretary is modifying this
provision so that the submission of a
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copy of IRS Form 4868 or a copy of the
IRS extension approval is not required
if an affected individual has not filed an
income tax return by the filing deadline.

For these individuals, an institution
must accept, in lieu of an income tax
return for verification of AGI and taxes
paid:

¢ A signed statement from the
individual certifying that he or she has
not filed an income tax return or a
request for a filing extension because he
or she was called up for active duty or
for qualifying National Guard duty
during a war or other military operation
or national emergency; and

¢ A copy of each W-2 received for the
specified year or, for a self-employed
individual, a statement signed by the
individual certifying the amount of AGI
for the specified year.

An institution may request that an
individual granted a filing extension
submit tax information using the IRS
Data Retrieval Tool, or by obtaining a
tax return transcript from the IRS that
lists tax account information for the
specified year after the income tax
return is filed. If an institution receives
the tax information, it must verify the
income information of the tax filer(s).

Category 2: The Secretary is waiving
or modifying the following provisions of
title IV of the HEA and the Department’s
regulations for affected individuals who
are serving on active duty, performing
qualifying National Guard duty during a
war or other military operation or
national emergency, or who reside or
are employed in a disaster area as
described in the SUPPLEMENTARY
INFORMATION section of this notice.

Return of Title IV Funds—Post-
Withdrawal Disbursements of Loan
Funds

Under 34 CFR 668.22(a)(6)(iii)(A)(5)
and (a)(6)(iii)(D), a student (or parent for
a parent PLUS loan) must be provided
a post-withdrawal disbursement of a
title IV loan if the student (or parent)
responds to an institution’s notification
of the post-withdrawal disbursement
within 14 days of the date that the
institution sent the notice, or a later
deadline set by the institution. If a
student or parent submits a late
response, an institution may, but is not
required to, make the post-withdrawal
disbursement.

The Secretary is modifying this
requirement so that, for a student who
withdraws because of his or her status
as an affected individual in this category
and who is eligible for a post-
withdrawal disbursement, the 14-day
time period in which the student (or
parent) must normally respond to the
offer of the post-withdrawal

disbursement is extended to 45 days, or
to a later deadline set by the institution.
If the student or parent submits a
response after the designated period, the
institution may, but is not required to,
make the post-withdrawal
disbursement. As required under the
current regulations, if the student or
parent submits the timely response
instructing the institution to make all or
a portion of the post-withdrawal
disbursement, or the institution chooses
to make a post-withdrawal
disbursement based on receipt of a late
response, the institution must disburse
the funds within 180 days of the date of
the institution’s determination that the
student withdrew.

Leaves of Absence

Under 34 CFR 668.22(d)(3)(iii)(B), a
student is required to provide a written,
signed, and dated request, which
includes the reason for that request, for
an approved leave of absence prior to
the leave of absence. However, if
unforeseen circumstances prevent a
student from providing a prior written
request, the institution may grant the
student’s request for a leave of absence
if the institution documents its decision
and collects the written request at a later
date. It may be appropriate in certain
limited cases for an institution to
provide an approved leave of absence to
a student who must interrupt his or her
enrollment because he or she is an
affected individual in this category.
Therefore, the Secretary is waiving the
requirement that the student provide a
written request for affected individuals
who have difficulty providing a written
request as a result of being an affected
individual in this category. The
institution’s documentation of its
decision to grant the leave of absence
must include, in addition to the reason
for the leave of absence, the reason for
waiving the requirement that the leave
of absence be requested in writing.

Treatment of Title IV Credit Balances
When a Student Withdraws

Under 34 CFR 668.164(e), an
institution must pay any title IV credit
balance to the student, or parent in the
case of a parent PLUS loan, within 14
days after the balance occurred.
However, under 34 CFR 668.165(b)(i), if
a student (or parent) has provided
authorization, an institution may use a
title IV credit balance to reduce the
borrower’s total title IV loan debt, not
just the title IV loan debt for the period
for which the Return of Title IV Funds
calculation is performed.

Therefore, for students who withdraw
because they are affected individuals in
this category, the Secretary is modifying

34 CFR 668.164(e) to consider that the
institution has met the 14-day
requirement if, within that timeframe,
the institution attempts to contact the
student (or parent) to suggest that the
institution be authorized to return the
credit balance to the loan program(s).

Based upon the instructions of the
student (or parent), the institution must
promptly return the funds to the title IV
loan programs or pay the credit balance
to the student (or parent).

In addition, if an institution chooses
to attempt to contact the student (or
parent) for authorization to apply the
credit balance to reduce the student’s
title IV loan debt, it must allow the
student (or parent) 45 days to respond.
If there is no response within 45 days,
the institution must promptly pay the
credit balance to the student (or parent)
or return the funds to the title IV
programs if the student or parent cannot
be located.

Consistent with the guidance
provided in Dear Colleague Letter GEN—
04-03 (February 2004; revised
November 2004), the institution may
also choose to pay the credit balance to
the student (or parent) without first
requesting permission to apply the
credit balance to reduce the student’s
title IV loan debt.

Cash Management—Borrower Request
for Loan Cancellation

Under 34 CFR 668.165(a)(4)(ii), an
institution must return loan proceeds or
cancel the loan, or both, if the
institution receives a loan cancellation
request from a borrower within 14 days
after the date of the institution’s notice
to the borrower of his or her right to
cancel all or a portion of a loan, or by
the first day of the payment period if the
institution sends the notice more than
14 days before the first day of the
payment period. Under 34 CFR
668.165(a)(4)(iii), if an institution
receives a late loan cancellation request
from a borrower, the institution may,
but is not required to, comply with the
request. For a borrower who is an
affected individual in this category, the
Secretary is modifying this provision to
require an institution to allow at least 60
days, rather than at least 14 days, for the
borrower to request the cancellation of
all or a portion of a loan for which
proceeds have been credited to the
account at the institution. If an
institution receives a loan cancellation
request from a borrower after the 60-day
period, the institution may, but is not
required to, comply with the request.
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Cash Management—Student and Parent
Authorizations

Under 34 CFR 668.164(c)(3)(@i), an
institution must obtain affirmative
consent from a student or parent, as
applicable, to disburse title IV funds to
a bank account designated by the
student or parent. In addition, 34 CFR
668.165(b)(1) provides that an
institution must obtain a written
authorization from a student or parent,
as applicable, to:

e Use title IV funds to pay for
educationally related charges incurred
by the student at the institution other
than charges for tuition and fees and, as
applicable, room and board; and

e Hold on behalf of the student or
parent any title IV funds that would
otherwise be paid directly to the student
or parent.

The Secretary is modifying these
provisions to permit an institution to
accept affirmative consent and any
authorization provided by a student (or
parent for a parent PLUS loan) orally,
rather than in writing, if the student or
parent is prevented from providing a
written affirmative consent or
authorization because of his or her
status as an affected individual in this
category. The institution must
document the oral consent or
authorization.

Satisfactory Academic Progress

Institutions may, in cases where a
student failed to meet the institution’s
satisfactory academic progress standards
as a direct result of being an affected
individual in this category, apply the
exception provision of “other special
circumstances” contained in 34 CFR
668.34(a)(9)(ii).

Borrowers in a Grace Period

Sections 428(b)(7)(D) and 464(c)(7) of
the HEA and 34 CFR 674.31(b)(2)({)(C),
682.209(a)(5), and 685.207(b)(2)(ii) and
(c)(2)(ii) exclude from a Federal Perkins
Loan, FFEL, or Direct Loan borrower’s
(title IV borrower’s) initial grace period
any period during which a borrower
who is a member of an Armed Forces
reserve component is called or ordered
to active duty for a period of more than
30 days. The statutory and regulatory
provisions further require that any
single excluded period may not exceed
three years and must include the time
necessary for the borrower to resume
enrollment at the next available regular
enrollment period. Lastly, any borrower
who is in a grace period when called or
ordered to active duty is entitled to
another six- or nine-month grace period,
as applicable, upon completion of the
excluded period of service.

The Secretary is modifying these
statutory and regulatory provisions to
exclude from a title IV borrower’s initial
grace period, any period, not to exceed
three years, during which a borrower is
an affected individual in this category.
Any excluded period must include the
time necessary for an affected
individual in this category to resume
enrollment at the next available
enrollment period.

Borrowers in an “In-School” Period

A title IV borrower is considered to be
in an “in-school” status and is not
required to make payments on a title IV
loan that has not entered repayment as
long as the borrower is enrolled at an
eligible institution on at least a half-time
basis. Under sections 428(b)(7) and
464(c)(1)(A) of the HEA and 34 CFR
674.31(b)(2), 682.209(a), and 685.207(b),
(c), and (e)(2) and (3), when a title IV
borrower ceases to be enrolled at an
eligible institution on at least a half-time
basis, the borrower is obligated to begin
repayment of the loan after a six- or
nine-month grace period, depending on
the title IV loan program and the terms
of the borrower’s promissory note. The
Secretary is modifying the statutory and
regulatory provisions that obligate an
“in-school” borrower who has dropped
below half-time status to begin
repayment if the borrower is an affected
individual in this category, by requiring
the holder of the loan to maintain the
loan in an “in-school” status for a
period not to exceed three years,
including the time necessary for the
borrower to resume enrollment in the
next regular enrollment period, if the
borrower is planning to go back to
school. The Secretary will pay interest
that accrues on a subsidized Stafford
Loan as a result of the extension of a
borrower’s in-school status under this
modification.

Borrowers in an In-School or Graduate
Fellowship Deferment

Under sections 427(a)(2)(C)(i),
428(b)(1)(M)(i), 428B(a)(2) and (d)(1),
428C(b)(4)(C), 455(f)(2)(A), and
464(c)(2)(A)(@d) of the HEA and 34 CFR
674.34(b)(1), 682.210(b)(1)(i) and (ii),
682.210(s)(2)and(3), and
685.204(b)(1)(i)(A) and (B), a title IV
borrower is eligible for a deferment on
the loan during periods after the
commencement or resumption of the
repayment period on the loan when the
borrower is enrolled and in attendance
as a regular student on at least a half-
time basis (or full-time, if required by
the terms of the borrower’s promissory
note) at an eligible institution; enrolled
and in attendance as a regular student
in a course of study that is part of a

graduate fellowship program; or
engaged in graduate or post-graduate
fellowship-supported study outside the
United States. The borrower’s deferment
period ends when the borrower no
longer meets one of the above
conditions.

The Secretary is waiving the statutory
and regulatory eligibility requirements
for this deferment for title IV borrowers
who were required to interrupt a
graduate fellowship deferment, or who
were in an in-school deferment but who
left school, because of their status as an
affected individual in this category. The
holder of the loan is required to
maintain the loan in the graduate
fellowship deferment or in-school
deferment status for a period not to
exceed three years during which the
borrower is an affected individual in
this category. This period includes the
time necessary for the borrower to
resume his or her graduate fellowship
program or resume enrollment in the
next regular enrollment period if the
borrower returns to school. The
Secretary will pay interest that accrues
on a subsidized Stafford Loan as a result
of extending a borrower’s eligibility for
deferment under this waiver.

Forbearance

Under section 464(e) of the HEA and
34 CFR 674.33(d)(2), there is a three-
year cumulative limit on the length of
forbearances that a Federal Perkins Loan
borrower can receive. To assist Federal
Perkins Loan borrowers who are
affected individuals in this category, the
Secretary is waiving these statutory and
regulatory requirements so that any
forbearance based on a borrower’s status
as an affected individual in this category
is excluded from the three-year
cumulative limit.

Under section 464(e) of the HEA and
34 CFR 674.33(d)(2) and (3), a school
must receive a request and supporting
documentation from a Federal Perkins
Loan borrower before granting the
borrower a forbearance, the terms of
which must be in the form of a written
agreement. The Secretary is waiving
these statutory and regulatory
provisions to require an institution to
grant forbearance based on the
borrower’s status as an affected
individual in this category for a one-
year period, including a three-month
“transition period” immediately
following, without supporting
documentation or a written agreement,
based on the written or oral request of
the borrower, a member of the
borrower’s family, or another reliable
source. The purpose of the three-month
transition period is to assist borrowers
so that they will not be required to
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reenter repayment immediately after
they are no longer affected individuals
in this category. In order to grant the
borrower forbearance beyond the initial
twelve- to fifteen-month period,
supporting documentation from the
borrower, a member of the borrower’s
family, or another reliable source is
required.

Under 34 CFR 682.211(i)(1), a FFEL
borrower who requests forbearance
because of a military mobilization must
provide the loan holder with
documentation showing that he or she
is subject to a military mobilization. The
Secretary is waiving this requirement to
allow a borrower who is not otherwise
eligible for the military service
deferment under 34 CFR 682.210(t)(9),
685.204(e)(7), and 674.34(h)(7) to
receive forbearance at the request of the
borrower, a member of the borrower’s
family, or another reliable source for a
one-year period, including a three-
month transition period that
immediately follows immediately
following, without providing the loan
holder with documentation. In order to
grant the borrower forbearance beyond
this period, documentation supporting
the borrower’s military mobilization
must be submitted to the holder of the
loan.

The Secretary will apply the
forbearance waivers and modifications
in this section to loans held by the
Department of Education.

Collection of Defaulted Loans

In accordance with 34 CFR part 674,
subpart C—Due Diligence, and
682.410(b)(6), schools and guaranty
agencies must attempt to recover
amounts owed from defaulted Federal
Perkins and FFEL borrowers,
respectively. The Secretary is waiving
the regulatory provisions that require
schools and guaranty agencies to
attempt collection on defaulted loans for
the time period during which the
borrower is an affected individual in
this category and for a three-month
transition period. The school or
guaranty agency may stop collection
activities upon notification by the
borrower, a member of the borrower’s
family, or another reliable source that
the borrower is an affected individual in
this category. Collection activities must
resume after the borrower has notified
the school or guaranty agency that he or
she is no longer an affected individual
and the three-month transition period
has expired. The loan holder must
document in the loan file why it has
suspended collection activities on the
loan, and the loan holder is not required
to obtain evidence of the borrower’s
status while collection activities have

been suspended. The Secretary will
apply the waivers described in this
paragraph to loans held by the
Department of Education.

Loan Cancellation

Depending on the loan program,
borrowers may qualify for loan
cancellation if they are employed
fulltime in specified occupations, such
as teaching, as a civil legal assistance
attorney, or in law enforcement,
pursuant to Sections 428], 428L,
460(b)(1), and 465(a)(2)(A)-(M) and
(a)(3) of the HEA, and 34 CFR 674.53,
674.55, 674.55(b), 674.56, 674.57,
674.58, 674.60, 682.216, and 685.217.
Generally, to qualify for loan
cancellation, borrowers must perform
uninterrupted, otherwise qualifying
service for a specified length of time (for
example, one year) or for consecutive
periods of time, such as five consecutive
years.

For borrowers who are affected
individuals in this category, the
Secretary is waiving the requirements
that apply to the various loan
cancellations that such periods of
service be uninterrupted or consecutive,
if the reason for the interruption is
related to the borrower’s status as an
affected individual in this category.
Therefore, the service period required
for the borrower to receive or retain a
loan cancellation for which he or she is
otherwise eligible will not be
considered interrupted by any period
during which the borrower is an
affected individual in this category,
including the three-month transition
period. The Secretary will apply the
waivers described in this paragraph to
loans held by the Department of
Education.

Rehabilitation of Defaulted Loans

A borrower of a Direct Loan or FFEL
Loan must make nine on-time, monthly
payments over ten consecutive months
to rehabilitate a defaulted loan in
accordance with section 428F(a) of the
HEA and 34 CFR 682.405 and
685.211(f). Federal Perkins Loan
borrowers must make nine consecutive,
on-time monthly payments to
rehabilitate a defaulted Federal Perkins
Loan in accordance with section
464(h)(1)(A) of the HEA. To assist title
IV borrowers who are affected
individuals in this category, the
Secretary is waiving the statutory and
regulatory requirements that payments
made to rehabilitate a loan must be
consecutive or made over no more than
ten consecutive months. Loan holders
should not treat any payment missed
during the time that a borrower is an
affected individual in this category, or

the three-month transition period, as an
interruption in the number of monthly,
on-time payments required to be made
consecutively, or the number of
consecutive months in which payment
is required to be made, for loan
rehabilitation. If there is an arrangement
or agreement in place between the
borrower and loan holder and the
borrower makes a payment during this
period, the loan holder must treat the
payment as an eligible payment in the
required series of payments. When the
borrower is no longer considered to be
an affected individual in this category,
and the three-month transition period
has expired, the required sequence of
qualifying payments may resume at the
point they were discontinued as a result
of the borrower’s status. The Secretary
will apply the waivers described in this
paragraph to loans held by the
Department of Education.

Reinstatement of Title IV Eligibility

Under sections 428F(b) and 464(h)(2)
of the HEA and under the definition of
“satisfactory repayment arrangement”’
in 34 CFR 668.35(a)(2), 674.2(b),
682.200(b), and 685.102(b), a defaulted
title IV borrower may make six
consecutive, monthly, on-time
payments to reestablish eligibility for
title IV student financial assistance. To
assist title IV borrowers who are affected
individuals in this category, the
Secretary is waiving statutory and
regulatory provisions that require the
borrower to make consecutive payments
in order to reestablish eligibility for title
IV student financial assistance. Loan
holders should not treat any payment
missed during the time that a borrower
is an affected individual in this category
as an interruption in the six
consecutive, monthly, on-time
payments required for reestablishing
title IV eligibility. If there is an
arrangement or agreement in place
between the borrower and loan holder
and the borrower makes a payment
during this period, the loan holder must
treat the payment as an eligible payment
in the required series of payments.
When the borrower is no longer
considered to be an affected individual
or in the three-month transition period
for purposes of this notice, the required
sequence of qualifying payments may
resume at the point they were
discontinued as a result of the
borrower’s status. The Secretary will
apply the waivers described in this
paragraph to loans held by the
Department of Education.

Consolidation of Defaulted Loans

Under the definition of “satisfactory
repayment arrangement’” in 34 CFR
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685.102(b), a defaulted FFEL or Direct
Loan borrower may establish eligibility
to consolidate a defaulted loan in the
Direct Consolidation Loan Program by
making three consecutive, monthly, on-
time payments on the loan. The
Secretary is waiving the regulatory
requirement that such payments be
consecutive. FFEL loan holders should
not treat any payment missed during the
time that a borrower is an affected
individual in this category as an
interruption in the three consecutive,
monthly, on-time payments required for
establishing eligibility to consolidate a
defaulted loan in the Direct
Consolidation Loan Program. If there is
an arrangement or agreement in place
between the borrower and loan holder
and the borrower makes a payment
during this period, the loan holder must
treat the payment as an eligible payment
in the required series of payments.
When the borrower is no longer
considered to be an affected individual
in this category or in the three-month
transition period, the required sequence
of qualifying payments may resume at
the point they were discontinued as a
result of the borrower’s status as an
affected individual. The Secretary will
apply the waivers described in this
paragraph to Direct and FFEL loans held
by the Department of Education and to
commercially held FFEL loans.

Annual Reevaluation Requirements for
Direct Loan and FFEL Borrowers Under
the Income-Based Repayment (IBR) and
Income-Contingent Repayment (ICR)
Plans

Section 493C(c) of the HEA requires
the Secretary to establish procedures for
annually determining a borrower’s
eligibility for income-based repayment,
including verification of a borrower’s
annual income and the annual amount
due on the total amount of the
borrower’s loans. Section 493C(b)(6) of
the HEA provides that if a borrower no
longer has a partial financial hardship,
the maximum monthly payment amount
the borrower will be required to pay is
an amount that does not exceed the
monthly amount paid under the
standard repayment plan based on a ten-
year repayment period. Under 34 CFR
682.215(e), 682.221(e), and 685.209,
borrowers repaying under the IBR or
ICR plan must be evaluated annually to
determine if the borrower continues to
have a partial financial hardship, if
applicable, and whether the borrower’s
monthly payment amount under the IBR
or ICR plan should be recalculated
based on changes in the borrower’s
income or family size. Borrowers are
required to provide information about
their annual income and family size to

the loan holder each year by the
deadline specified by the holder. A
borrower who fails to provide the
required information would have his or
her monthly payment amount adjusted
to the amount the borrower would pay
under the ten-year standard payment
plan.

The Secretary is waiving these
statutory and regulatory provisions to
require loan holders to maintain an
affected borrower’s payment at the most
recently calculated IBR or ICR monthly
payment amount for up to a three-year
period, including a three-month
transition period immediately
following, if the borrower’s status as an
affected individual in this category has
prevented the borrower from providing
documentation of updated income and
family size by the specified deadline for
the holder’s receipt of that information.

Category 3: The Secretary is waiving
or modifying the following provisions of
title IV of the HEA and the Department’s
regulations for affected individuals who
are serving on active duty or performing
qualifying National Guard duty during a
war or other military operation or
national emergency as described in the
SUPPLEMENTARY INFORMATION section Of
this notice.

Institutional Charges and Refunds

The HEROES Act encourages
institutions to provide a full refund of
tuition, fees, and other institutional
charges for the portion of a period of
instruction that a student was unable to
complete, or for which the student did
not receive academic credit, because he
or she was called up for active duty or
for qualifying National Guard duty
during a war or other military operation
or national emergency. Alternatively,
the Secretary encourages institutions to
provide a credit in a comparable amount
against future charges.

The HEROES Act also recommends
that institutions consider providing easy
and flexible reenrollment options to
students who are affected individuals in
this category. At a minimum, an
institution must comply with the
requirements of 34 CFR 668.18, which
addresses the readmission requirements
for service members under certain
conditions.

Of course, an institution may provide
such treatment to affected individuals
other than those who are called up to
active duty or for qualifying National
Guard duty during a war or other
military operation or national
emergency.

Before an institution makes a refund
of institutional charges, it must perform
the required Return of Title IV Funds
calculations based upon the originally

assessed institutional charges. After
determining the amount that the
institution must return to the title IV
Federal student aid programs, any
reduction of institutional charges may
take into account the funds that the
institution is required to return. In other
words, we do not expect that an
institution would both return funds to
the Federal programs and also provide
a refund of those same funds to the
student.

Category 4: The Secretary is waiving
or modifying the following provisions of
the HEA and the Department’s
regulations for dependents and spouses
of affected individuals who are serving
on active duty or performing qualifying
National Guard duty during a war or
other military operation or national
emergency as described in the
SUPPLEMENTARY INFORMATION section of
this notice.

Verification Signature Requirements

Regulations in 34 CFR 668.57(b) and
(c) require signatures to verify the
number of family members in the
household and the number of family
members enrolled in postsecondary
institutions. The Secretary is waiving
the requirement that a dependent
student submit a statement signed by
one of the applicant’s parents when no
responsible parent can provide the
required signature because of the
parent’s status as an affected individual
in this category.

Required Signatures on the Free
Application for Federal Student Aid
(FAFSA), Student Aid Report (SAR),
and Institutional Student Information
Record (ISIR)

Generally, when a dependent
applicant for title IV aid submits the
FAFSA or submits corrections to a
previously submitted FAFSA, at least
one parental signature is required on the
FAFSA, SAR, or ISIR. The Secretary is
waiving this requirement so that an
applicant need not provide a parent’s
signature when there is no responsible
parent who can provide the required
signature because of the parent’s status
as an affected individual in this
category. In these situations, a student’s
high school counselor or the FAA may
sign on behalf of the parent as long as
the applicant provides adequate
documentation concerning the parent’s
inability to provide a signature due to
the parent’s status as an affected
individual in this category.

Electronic Access to This Document:
The official version of this document is
the document published in the Federal
Register. Free Internet access to the
official edition of the Federal Register
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and the Code of Federal Regulations is
available via the Federal Digital System
at: www.gpo.gov/fdsys. At this site you
can view this document, as well as all
other documents of this Department
published in the Federal Register, in
text or Adobe Portable Document
Format (PDF). To use PDF you must
have Adobe Acrobat Reader, which is
available free at the site.

You may also access documents of the
Department published in the Federal
Register by using the article search
feature at: www.federalregister.gov.
Specifically, through the advanced
search feature at this site, you can limit
your search to documents published by
the Department.

(Catalog of Federal Domestic Assistance
Numbers: 84.007 Federal Supplemental
Educational Opportunity Grant Program;
84.032 Federal Family Education Loan
Program; 84.032 Federal PLUS Program;
84.033 Federal Work Study Program; 84.038
Federal Perkins Loan Program; 84.063
Federal Pell Grant Program; and 84.268
William D. Ford Federal Direct Loan
Program.)

Program Authority: 20 U.S.C. 1071, 1082,
1087a, 1087aa, Part F-1.

Dated: September 24, 2012.
David A. Bergeron,

Acting Assistant Secretary for Postsecondary
Education.

[FR Doc. 2012—-23831 Filed 9-26-12; 8:45 am]
BILLING CODE 4000-01-P

DEPARTMENT OF VETERANS
AFFAIRS

38 CFR Part 51
RIN 2900-A036

Removal of 30-Day Residency
Requirement for Per Diem Payments

AGENCY: Department of Veterans Affairs.
ACTION: Direct final rule.

SUMMARY: The Department of Veterans
Affairs (VA) is taking direct final action
to amend its regulations concerning per
diem payments to State homes for the
provision of nursing home care to
veterans. Specifically, this rule removes
the requirement that a veteran must
have resided in a State home for 30
consecutive days before VA will pay per
diem for that veteran when there is no
overnight stay. The intended effect of
this direct final rule is to permit per
diem payments to State homes for
veterans who do not stay overnight,
regardless of how long the veterans have
resided at the State homes, so that the
State homes will hold the veterans’ beds
until the veterans return.

DATES: Effective: This rule is effective on
November 26, 2012, without further
notice, unless VA receives a significant
adverse comment by October 29, 2012.
If significant adverse comment is
received, VA will publish a timely
withdrawal of the rule in the Federal
Register.

ADDRESSES: Written comments may be
submitted through http://
www.regulations.gov; by mail or hand
delivery to the Director, Regulation
Policy and Management (02REG),
Department of Veterans Affairs, 810
Vermont Ave., NW., Room 1068,
Washington, DC 20420; or by fax to
(202) 273-9026. Comments should
indicate that they are submitted in
response to “RIN 2900—-A036, Removal
of 30-Day Residency Requirement for
Per Diem Payments.”” Copies of
comments received will be available for
public inspection in the Office of
Regulation Policy and Management,
Room 1063B, between the hours of 8
a.m. and 4:30 p.m., Monday through
Friday (except holidays). Please call
(202) 461-4902 for an appointment.
(This is not a toll-free number.) In
addition, during the comment period,
comments may be viewed online
through the Federal Docket Management
System at http://www.regulations.gov.
FOR FURTHER INFORMATION CONTACT:
Harold Bailey, Program Management
Officer (Director of Administration), VA
Health Administration Center,
Purchased Care (10NB3), Veterans
Health Administration, Department of
Veterans Affairs, 810 Vermont Ave.,
NW., Washington, DC 20420, (303) 331—
7551. (This is not a toll-free number.)
SUPPLEMENTARY INFORMATION: This rule
amends part 51 of title 38, Code of
Federal Regulations, to remove the
requirement that a veteran receiving
nursing home care in a State home must
have resided in the State home for at
least 30 consecutive days before VA will
pay per diem when that veteran does
not stay in the State home overnight. VA
pays per diem to State homes for
veterans who stay elsewhere overnight
to create a “‘bed hold,” so that the State
home reserves the veteran’s bed until
the veteran returns from a temporary
absence. Typically, these temporary
absences arise from a veteran’s acute
need for a higher level of care, such as
a period of hospitalization. Temporary
absences also arise for reasons other
than hospital care, such as when a
veteran travels to visit family members.
This rule also clarifies in 38 CFR
51.43(c) that VA calculates occupancy
rate “‘by dividing the total number of
patients in the nursing home or
domiciliary by the total recognized

nursing home or domiciliary beds in
that facility.” This is consistent with
current practice, and will help ensure
that State homes understand our
methodology.

The 30-day residency requirement for
bed hold per diem payments was
established in 2009 in 38 CFR 51.43(c),
which stated: ‘“Per diem will be paid
under §§51.40 and 51.41 for each day
that the veteran is receiving care and
has an overnight stay. Per diem also will
be paid when there is no overnight stay
if the veteran has resided in the facility
for 30 consecutive days (including
overnight stays) and the facility has an
occupancy rate of 90 percent or greater.
However, these payments will be made
only for the first 10 consecutive days
during which the veteran is admitted as
a patient for any stay in a VA or other
hospital (a hospital stay could occur
more than once in a calendar year) and
only for the first 12 days in a calendar
year during which the veteran is absent
for purposes other than receiving
hospital care.” See 74 FR 19433.

In the proposed rule that preceded the
addition of § 51.43, we stated that the
basis for the 30-day residency
requirement was that ““State homes
should receive per diem payments to
hold beds only for permanent residents
and only if the State home would likely
fill the bed without such payments.
Allowing payments for bed holds only
after a veteran has been in a nursing
home for at least 30 consecutive days
(including overnight stays) appears to be
sufficient to establish permanent
residency.” 73 FR 72402. In addition,
the 2009 final rule confirmed VA’s
intent to make the 30-day rule a factor
that directly affected eligibility for bed
hold payments, stating: “We believe that
30 days is a minimal amount of time for
demonstrating that a veteran intends to
be a resident at the State home and that
the veteran was not temporarily placed
in the State home.” 74 FR 19429.

VA adopted the 30-day residency
requirement as the measure for
determining whether a veteran would
likely return to a State home after not
having stayed there overnight, and in
turn whether the State home should
receive continued per diem payments in
the veteran’s absence to hold the
veteran’s bed. Through application of
this requirement, however, VA has
come to recognize that duration of
residency in a State home is not an
accurate predictor of whether a veteran
is likely to return to a State home after
a temporary absence. For instance, with
absences resulting from the veteran’s
need for hospital care, the veteran’s
health status while hospitalized is
actually what determines whether and
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when he or she will return to a nursing
home level of care at the State home.
With absences resulting from non-
hospital care reasons, the veteran in
almost all instances communicates an
intent to return to the State home within
a specific period of time, or
communicates that he or she will not be
returning. With both types of absences,
we no longer find that a veteran’s period
of residency at a State home is
determinative as to whether the veteran
will likely return to the State home.
Therefore, we believe the 30-day
residency requirement is unnecessary in
ensuring standards of bed hold per diem
payments, and are removing this
requirement from 38 CFR 51.43(c).

Based on our experience in applying
§51.43(c) since 2009, we believe our
determination of whether to pay bed
hold per diem for veterans who are
absent overnight from State homes
should be based on whether the
veteran’s bed would otherwise be taken
by another resident. The best predictor
of whether a veteran’s bed is likely to
be taken by another resident during the
veteran’s absence is the State home’s
occupancy rate, not the length of time
the veteran has resided in the State
home. If a State home has sufficient
beds to offer new residents so that it
need not fill the veteran’s bed during
the veteran’s absence, then per diem
payments to hold the veteran’s bed are
not needed. If the State home does not
have a sufficient number of available
beds, then per diem payments should be
paid for a veteran during any absence,
subject to the limitations set forth in the
rest of §51.43(c) to ensure the bed is
reserved for the veteran until he or she
returns to the State home.

Thus, the current 90 percent
occupancy requirement for State homes
in § 51.43(c) will serve as the sole
criterion to determine whether bed hold
per diem is paid to State homes, and
those payments will remain subject to
the limitations currently in § 51.43(c)
(“Per diem also will be paid when there
is no overnight stay if * * * the facility
has an occupancy rate of 90 percent or
greater. However, these payments will
be made only for the first 10 consecutive
days during which the veteran is
admitted as a patient for any stay in a
VA or other hospital (a hospital stay
could occur more than once in a
calendar year) and only for the first 12
days in a calendar year during which
the veteran is absent for purposes other
than receiving hospital care.”).
Maintaining the occupancy measure and
payment limitations for bed hold per
diem payments, while removing the
residency requirement, will help ensure

that VA is able to provide stable nursing
home care via State homes as we intend.

Additionally, removing the 30-day
residency requirement brings VA more
in line with generally accepted
standards of practice for nursing home
care. VA’s other community nursing
home care programs (such as the
contract nursing home care program) do
not have a similar residency
requirement, and VA seeks to have a
consistent bed hold policy for nursing
home care provided to veterans in non-
VA facilities. Moreover, it is
administratively burdensome to track
periods of residency in State homes
across the country, as the total estimated
average daily census for State homes is
over 18,000 veterans in the nursing
home level of care. This continuous
tracking diverts significant VA
resources, as this information must be
monitored for 139 State nursing homes
5 days a week at 97 VA Medical Centers
(VAMQC) of jurisdiction, for 52 weeks a
year for approximately an hour a day.
Assuming a GS-06, step 5 grade level
employee at each VAMC tracks
residency for those state nursing homes
in its jurisdiction, the estimated cost to
VA in continuing this practice is
$418,000 annually. In comparison, VA
estimates that 1,095 more per diem
payments would be made per year if
there were no residency requirement,
for an estimated increased annual cost
of $265,000. Based on these
calculations, tracking residency, due to
the current 30-day residency
requirement, costs VA nearly 60 percent
more than the amount of the projected
increase in per diem payments that VA
would make if the 30-day residency
requirement were removed. In addition,
tracking residency does not ensure
veteran beds are held as we intend and
does not contribute to our efforts in
providing dependable nursing home
care to veterans through State homes.
Under the current rule, State homes also
shoulder the administrative burden of
tracking and reporting the residency
dates of veterans, and will likely receive
a similar benefit from the removal of the
30-day requirement.

Though in the past we believed a 30-
day residency requirement helped
ensure per diem was paid judiciously,
VA now understands that the costs of
this requirement outweigh possible
savings. There have been numerous
ongoing requests from the State home
community and the National
Association of State Veterans Homes
(NASVH) for VA to remove the 30-day
residency requirement for bed hold per
diem payments. Because this rule
benefits veterans and liberalizes a
prerequisite for per diem payments, we

do not believe that any members of the
public are adversely affected by this
rule.

Administrative Procedure Act

VA believes this direct final rule is
non-controversial, anticipates that this
rule will not result in any significant
adverse comment, and therefore is
issuing it as a direct final rule. Previous
actions of this nature, which remove
restrictions on VA medical benefits to
improve health outcomes, have not been
controversial and have not resulted in
any significant adverse comment or
objection. However, in the “Proposed
Rules” section of this Federal Register
publication, we are publishing a
separate, substantially identical
proposed rule document that will serve
as a proposal for the provisions in this
direct final rule if any significant
adverse comment is filed. (See RIN
2900-A037).

For purposes of the direct final
rulemaking, a significant adverse
comment is one that explains why the
rule would be inappropriate, including
challenges to the rule’s underlying
premise or approach, or why it would
be ineffective or unacceptable without a
change. In determining whether an
adverse comment is significant and
warrants withdrawing a direct final rule,
we will consider whether the comment
raises an issue serious enough to
warrant a substantive response in a
notice-and-comment process in
accordance with section 553 of the
Administrative Procedure Act (5 U.S.C.
553). Comments that are frivolous,
insubstantial, or outside the scope of the
rule will not be considered adverse
under this procedure. For example, a
comment recommending an additional
change to the rule will not be
considered a significant comment
unless the comment states why the rule
would be ineffective without the
additional change.

Under direct final rule procedures, if
no significant adverse comment is
received within the comment period,
the rule will become effective on the
date specified above. After the close of
the comment period, VA will publish a
document in the Federal Register
indicating that no significant adverse
comment was received and confirming
the date on which the final rule will
become effective. VA will also publish
a notice in the Federal Register
withdrawing the proposed rule.

However, if any significant adverse
comment is received, VA will publish in
the Federal Register a notice
acknowledging receipt of a significant
adverse comment and withdrawing the
direct final rule. In the event the direct
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final rule is withdrawn because of
receipt of any significant adverse
comment, VA can proceed with the
rulemaking by addressing the comments
received and publishing a final rule.
Any comments received in response to
the direct final rule will be treated as
comments regarding the proposed rule.
Likewise, any significant adverse
comment received in response to the
proposed rule will be considered as a
comment regarding the direct final rule.
VA will consider such comments in
developing a subsequent final rule.

Effect of Rulemaking

Title 38 of the Code of Federal
Regulations, as revised by this
rulemaking, represents VA’s
implementation of its legal authority on
this subject. Other than future
amendments to this regulation or
governing statutes, no contrary guidance
or procedures are authorized. All
existing or subsequent VA guidance is
read to conform with this rulemaking if
possible or, if not possible, such
guidance is superseded by this
rulemaking.

Paperwork Reduction Act

This document contains no provisions
constituting a collection of information
under the Paperwork Reduction Act of
1995 (44 U.S.C. 3501-3521).

Regulatory Flexibility Act

The Secretary hereby certifies that
this regulatory amendment will not
have a significant economic impact on
a substantial number of small entities as
they are defined in the Regulatory
Flexibility Act, 5 U.S.C. 601-612. The
State homes that are subject to this
rulemaking are State government
entities under the control of State
governments. All State homes are
owned, operated and managed by State
governments except for a small number
that are operated by entities under
contract with State governments. These
contractors are not small entities.
Therefore, pursuant to 5 U.S.C. 605(b),
this amendment is exempt from the
initial and final regulatory flexibility
analysis requirements of sections 603
and 604.

Executive Orders 12866 and 13563

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, when regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, and other advantages;
distributive impacts; and equity).

Executive Order 13563 (Improving
Regulation and Regulatory Review)
emphasizes the importance of
quantifying both costs and benefits,
reducing costs, harmonizing rules, and
promoting flexibility. Executive Order
12866 (Regulatory Planning and
Review) defines a “‘significant
regulatory action,” which requires
review by the Office of Management and
Budget (OMB), as “‘any regulatory action
that is likely to result in a rule that may:
(1) Have an annual effect on the
economy of $100 million or more or
adversely affect in a material way the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or tribal governments or
communities; (2) Create a serious
inconsistency or otherwise interfere
with an action taken or planned by
another agency; (3) Materially alter the
budgetary impact of entitlements,
grants, user fees, or loan programs or the
rights and obligations of recipients
thereof; or (4) Raise novel legal or policy
issues arising out of legal mandates, the
President’s priorities, or the principles
set forth in this Executive Order.”

The economic, interagency,
budgetary, legal, and policy
implications of this regulatory action
have been examined and it has been
determined not to be a significant
regulatory action under Executive Order
12866.

Unfunded Mandates

The Unfunded Mandates Reform Act
of 1995 requires, at 2 U.S.C. 1532, that
agencies prepare an assessment of
anticipated costs and benefits before
issuing any rule that may result in
expenditure by State, local, and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
(adjusted annually for inflation) in any
given year. This rule will have no such
effect on State, local, and tribal
governments, or on the private sector.

Catalog of Federal Domestic Assistance
Numbers

The Catalog of Federal Domestic
Assistance numbers and titles are
64.005, Grants to States for Construction
of State Home Facilities; 64.009,
Veterans Medical Care Benefits; 64.010,
Veterans Nursing Home Care; 64.015,
Veterans State Nursing Home Care;
64.018, Sharing Specialized Medical
Resources; 64.019, Veterans
Rehabilitation Alcohol and Drug
Dependence.

Signing Authority

The Secretary of Veterans Affairs, or
designee, approved this document and

authorized the undersigned to sign and
submit the document to the Office of the
Federal Register for publication
electronically as an official document of
the Department of Veterans Affairs. John
R. Gingrich, Chief of Staff, Department
of Veterans Affairs, approved this
document on September 10, 2012, for
publication.

List of Subjects in 38 CFR Part 51

Administrative practice and
procedure, Claims, Grant programs—
health, Grant programs—veterans, Health
care, Health facilities, Health
professions, Health records, Mental
health programs, Nursing homes,
Reporting and recordkeeping
requirements, Travel and transportation
expenses, Veterans.

Dated: September 24, 2012.
Robert C. McFetridge,
Director, Office of Regulation Policy and

Management, Office of the General Counsel,
Department of Veterans Affairs.

For the reasons stated in the
preamble, the Department of Veterans
Affairs amends 38 CFR part 51 as
follows:

PART 51—PER DIEM FOR NURSING
HOME CARE OF VETERANS IN STATE
HOMES

m 1. The authority citation for part 51
continues to read as follows:

Authority: 38 U.S.C. 101, 501, 1710, 1741—
1743, 1745.

m 2. Amend § 51.43(c) by removing “the
veteran has resided in the facility for 30
consecutive days (including overnight
stays) and”, and by adding a sentence at
the end of the paragraph to read as
follows:

§51.43 Per diem and drugs and
medicines—principles.
* * * * *

(c) * * * Occupancy rate is
calculated by dividing the total number
of patients in the nursing home or
domiciliary by the total recognized
nursing home or domiciliary beds in
that facility.

* * * * *
[FR Doc. 2012-23775 Filed 9-26-12; 8:45 am]
BILLING CODE 8320-01-P
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R09-OAR-2012-0141; FRL-9728-6]
Approval and Promulgation of
Implementation Plans; Revisions to the

Nevada State Implementation Plan;
Stationary Source Permits

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is finalizing a limited
approval and limited disapproval of
revisions to the applicable state
implementation plan for the State of
Nevada. The revisions include new or
amended State rules governing
applications for, and issuance of,
permits for stationary sources, but not
including review and permitting of
major sources and major modifications
under parts C and D of title I of the
Clean Air Act. EPA is taking this action
under the Clean Air Act obligation to
take action on State submittals of
revisions to state implementation plans.
The intended effect of the limited
approval and limited disapproval action
is to update the applicable state
implementation plan with current State
rules with respect to permitting, and to
set the stage for remedying deficiencies
in the permitting rules with respect to
certain new or revised national ambient
air quality standards. This limited
disapproval action would not trigger
sanctions under section 179 of the Clean
Air Act but does trigger an obligation on
EPA to promulgate a Federal
Implementation Plan unless the State of
Nevada corrects the deficiencies, and
EPA approves the related plan revisions,
within two years of the final action.

DATES: Effective Date: This rule is
effective on October 29, 2012.

Docket: EPA has established docket
number EPA-R09-OAR-2012-0141 for
this action. The index to the docket for
this action is available electronically at
www.regulations.gov and in hard copy
at EPA Region IX, 75 Hawthorne Street,
San Francisco, California. While all
documents in the docket are listed in
the index, some information may be
publicly available only at the hard copy
location (e.g., copyrighted material), and
some may not be publicly available at
either location (e.g., CBI). To inspect the
hard copy materials, please schedule an
appointment during normal business
hours with the contact listed in the FOR
FURTHER INFORMATION CONTACT section.
FOR FURTHER INFORMATION CONTACT:
Laura Yannayon, EPA Region IX, 75
Hawthorne Street (AIR-3), San
Francisco, CA 94105, phone number
(415) 972—-3534, fax number (415) 947—
3579, or by email at
yannayon.laura@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document, the terms

“we,” “us,” and “our” refer to EPA.
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I. Proposed Action
A. Summary of Proposed Action and
Description of SIP Submittals

On June 28, 2012 (77 FR 38557),
under section 110(k) of the Clean Air
Act (CAA or “Act”), EPA proposed a
limited approval and limited

disapproval of revisions to the Nevada
State Implementation Plan (SIP). The
revisions, which were submitted by the
Nevada Division of Environmental
Protection (NDEP) on January 24, 2011,
include certain new or amended State
rules [i.e., certain sections of Nevada
Administrative Code (NAC)] that govern
applications for, and issuance of,
permits for stationary sources [a process
referred to herein as “New Source
Review” (NSR) and rules referred to
herein as “NSR rules”’].1 NDEP’s
January 24, 2011 submittal also includes
a rescission of one definition from the
existing SIP (the definition of “special
mobile equipment”).

As described in our June 28, 2012
proposed rule (77 FR at 38557), on
November 9, 2011, NDEP amended the
January 24, 2011 submittal by replacing
an NSR rule (NAC 445B.3457) that had
been submitted on January 24, 2011 as
a temporary regulation with the version
of the rule that had been adopted by the
State Environmental Commission (SEC)
as a permanent regulation. On May 21,
2012, NDEP further amended the
January 24, 2011 submittal by
submitting a small set of additional
NSR-related rules (and one statutory
definition), certain clarifications
concerning the previously-submitted
NSR rules, and documentation
supporting the selection of emissions-
based thresholds for triggering the
public notice requirements for draft
permits for certain source modifications.

Table 1 below lists the rules (and one
statutory definition) that were submitted
by NDEP on January 24, 2011,
November 9, 2011, and May 21, 2012
and on which EPA is taking final
limited approval and limited
disapproval action in this document.

TABLE 1—SUBMITTED RULES (AND STATUTORY DEFINITION) GOVERNING NSR FOR STATIONARY SOURCES UNDER NDEP

JURISDICTION
: . : Submittal
Submitted rule Title Adoption date date
NAC 445B.003 ........cccecvenuene “Adjacent properties” defined ..........cccocoiiiiiiiiiii 11/03/93 01/24/11
NAC 445B.0035 .. “Administrative revision to a Class | operating permit” defined .... 08/19/04 ... 01/24/11
NAC 445B.007 .....ccceeviueveenns “Affected state” defined ..o s 11/03/93 01/24/11
NAC 445B.013 ......ccceevieneee “Allowable emissions” defined ..........cccooiiiiiiiiiiii s 10/04/05 01/24/11
NAC 445B.014 ... “Alteration” defined ..........cccocoiiiiiiiiiiiinnns 10/03/95 ... 01/24/11
NAC 445B.016 .... “Alternative operating scenarios” defined .... 10/03/95 ... 01/24/11
NAC 445B.019 .... “Applicable requirement” defined ................. 06/17/10 ... 01/24/11
NAC 445B.035 .... “Class |-B application” defined ... 10/03/95 ... 01/24/11
NAC 445B.036 .... “Class | source” defined ........... 08/19/04 ... 01/24/11
NAC 445B.037 .... “Class Il source” defined ... 06/17/10 ... 01/24/11
NAC 445B.038 .... “Class Ill source” defined .. 06/17/10 ... 01/24/11
NAC 445B.0423 .......cccouveennen “CommeNCE” dEfiNEA .......oeiiiiieiiie e 03/18/08 05/21/12
NAC 445B.044 .......ccccuveeennen “Construction” defiNed ........ccueeiiiiie i s 10/04/05 .....coeevveennen 01/24/11

1 We note that the stationary source permitting
rules that are the subject of today’s final rule are
not intended to satisfy the requirements for pre-

construction review and permitting of major
sources or major modifications under part C
(“Prevention of Significant Deterioration of air

quality”’) or part D (‘“Plan requirements for
nonattainment areas”) of title I of the Clean Air Act.


mailto:yannayon.laura@epa.gov
http://www.regulations.gov

59322

Federal Register/Vol. 77, No. 188/ Thursday, September 27, 2012/Rules and Regulations

TABLE 1—SUBMITTED RULES (AND STATUTORY DEFINITION) GOVERNING NSR FOR STATIONARY SOURCES UNDER NDEP

JURISDICTION—Continued

Submitted rule Title Adoption date Sug) mittal
ate
NAC 445B.046 .. “Contiguous property” defined ... 09/16/76 ... 01/24/11
NAC 445B.054 .. “Dispersion technique” defined ..... 10/04/05 ... 01/24/11
NAC 445B.064 .. “Excessive concentration” defined .... 10/04/05 ... 01/24/11
NAC 445B.066 .. “Existing stationary source” defined .. 10/03/95 ... 01/24/11
NAC 445B.068 .. “Facility” defined ..........ccccevuernenne 10/03/95 ... 01/24/11
NAC 445B.069 .. “Federally enforceable” defined .............ccccennen. 03/18/08 ... 01/24/11
NAC 445B.070 .. “Federally enforceable emissions cap” defined ... 11/03/93 ... 01/24/11
NAC 445B.082 .. “General permit” defined ........ccccccceeviiieeiiine e 10/03/95 ... 01/24/11
NAC 445B.083 .. “Good engineering practice stack height” defined .. 10/04/05 ... 01/24/11
NAC 445B.087 .. “Increment” defined .........cccoviriininenn e 11/03/93 ... 01/24/11
NAC 445B.093 .. “Major modification” defined . 08/19/04 ... 01/24/11
NAC 445B.094 .... | “Major source” defined .................. 05/10/01 ... 01/24/11
NAC 445B.0945 ........cccceenene “Major stationary source” defined ..........ccoceeiiiiiiiiiiiiii e, 08/19/04 01/24/11
NAC 445B.099 “Modification” defined ...........ccoiiiiiiii 10/03/95 .....oeveein 01/24/11
NAC 445B.104 .. “Motor vehicle” defined . 05/10/01 .ovveienee 01/24/11
NRS 485.050 ..... “Motor vehicle” defined . As amended in 2003 05/21/12
NAC 445B.107 “Nearby” defiNed .......ooooiiiiiie e 10/04/05 .....ooeeveeennn 01/24/11
NAC 445B.108 ......ccccevevenne “New stationary source” defined ............ccoccviiiiiiiiiiiince 10/03/95 01/24/11
NAC 445B.117 .. “Offset” defined ........cccoeoeerinnene 10/03/95 ... 01/24/11
NAC 445B.123 .. “Operating permit” defined ...........ccccceeee 06/17/10 ... 01/24/11
NAC 445B.124 ..... “Operating permit to construct” defined ..... 11/19/02 ... 01/24/11
NAC 445B.1345 ... “Plantwide applicability limitation” defined . 06/17/10 ... 01/24/11
NAC 445B.138 ..... “Potential to emit” defined ..........cccociviiiiiiiii e 10/05/10 ... 01/24/11
NAC 445B.142 .. “Prevention of significant deterioration of air quality” defined . 11/03/93 ... 01/24/11
NAC 445B.147 .. “Program” defined ........ccccociririiniriiniee e 11/03/93 ... 01/24/11
NAC 445B.154 .. “Renewal of an operating permit” defined . 11/03/93 ... 01/24/11
NAC 445B.156 .. “Responsible official” defined ..................... 06/17/10 ... 01/24/11
NAC 445B.157 .. “Revision of an operating permit” defined . 08/19/04 01/24/11
NAC 445B.179 .. .... | “Special mobile equipment” defined .......... ... | 10/05/10 (repealed) ... 01/24/11
NAC 445B.187 ....ccoovvvvenne “Stationary source” defined ... 10/05/10 ..cvveieins 01/24/11
NAC 445B.194 “Temporary source” defined ............cooeiiiiiiiniir e 05/10/01 01/24/11
NAC 445B.200 .. “Violation” defined ..o 11/03/93 ... 05/21/12
NAC 445B.287 Operating permits: General requirements; exception; restriction on trans- | 06/17/10 01/24/11
fers.
NAC 445B.287(2) ...cccccovveuee. [Provision addressing the operating permit requirements for certain types | 06/17/10 ................... 05/21/12
of Class | sources].
NAC 445B.288 Operating permits: Exemptions from requirements; insignificant activities | 03/18/08 01/24/11
NAC 445B.295 .. Application: General requUIremMENtS .........cccevereerinieere e 09/06/06 ... 01/24/11
NAC 445B.297 .. Application: Submission; certification; additional information ... 03/08/06 ... 01/24/11
NAC 445B.298 .. Application: Official date of submittal ............cccoviriiiiniiiee 06/17/10 ... 01/24/11
NAC 445B.305 .. Operating permits: Imposition of more stringent standards for emissions .. | 06/17/10 ... 01/24/11
NAC 445B.308 Prerequisites and conditions for issuance of certain operating permits; | 03/18/08 01/24/11
compliance with applicable state implementation plan.
NAC 445B.310 ....cccccevvueenenne Environmental evaluation: Applicable sources and other subjects; exemp- | 09/06/06 .................... 01/24/11
tion.
NAC 445B.311 ..o Environmental evaluation: Contents; consideration of good engineering | 10/05/10 ........cc.ccc...... 01/24/11
practice stack height.
NAC 445B.313 Method for determining heat input: Class | sources 10/05/10 ..ooveeeeieens 01/24/11
NAC 445B.3135 ... Method for determining heat input: Class Il sources 11/19/02 ... 01/24/11
NAC 445B.314 .... | Method for determining heat input: Class Il sources 11/19/02 ... 01/24/11
NAC 445B.315 .....ccoevvveeee Contents of operating permits: Exception for operating permits to con- | 03/08/06 .................... 01/24/11
struct; required conditions.
NAC 445B.318 ......cccceveveneen. Operating permits: Requirement for each source; form of application; | 03/08/06 .................... 01/24/11
issuance or denial; posting.
NAC 445B.319 .....ccovvieeene Operating permits: Administrative amendment ...........ccccoovivieniinieenieeennen. 08/19/04 ......cocvveieenn 01/24/1
NAC 445B.325 .......ccccoovveuneene Operating permits: Termination, reopening and revision, revision, or rev- | 06/17/10 .......ccc.c........ 01/24/1
ocation and reissuance.
NAC 445B.331 ...ccccvviriincns Request for change of location of emission unit ..............ccoceiiiiiinnenen. 09/06/06 ......ccccvvrueenee. 01/24/11
NAC 445B.3361 ......cceecueene General reqUIrBMENES .......coeiiiiiiiiieieeie et 06/17/10 v 01/24/11
NAC 445B.3363 .......cccoeeueee Operating permit to construct: Application ...........cccceeiiniiiiiiniinieececeee, 12/09/09 ....ccovviivene 01/24/11
NAC 445B.33637 ......ccccuce.. Operating permit to construct for approval of plantwide applicability limita- | 08/19/04 .................... 01/24/11
tion: Application.
NAC 445B.3364 ........cccenuene Operating permit to construct: Action by Director on application; notice; | 12/09/09 ...........ccccoc.. 01/24/11
public comment and hearing.
NAC 445B.3365 .......cccveeneee Operating permit to construct: Contents; noncompliance with conditions .. | 03/08/06 .................... 01/24/11
NAC 445B.33656 .................. Operating permit to construct for approval of plantwide applicability limita- | 03/08/06 .................... 01/24/11
tion: Contents; noncompliance with conditions.
NAC 445B.3366 ........ccceeeennen Expiration and extension of operating permit to construct; expiration and | 09/06/06 .................... 01/24/11
renewal of plantwide applicability limitation.
NAC 445B.3368 .......ccceeeennee Additional requirements for application; exception ..........cccccevcvveiicirencnnenn. 12/09/09 ....oeeevveeen 01/24/11



Federal Register/Vol. 77, No. 188/ Thursday, September 27, 2012/Rules and Regulations

59323

TABLE 1—SUBMITTED RULES (AND STATUTORY DEFINITION) GOVERNING NSR FOR STATIONARY SOURCES UNDER NDEP
JURISDICTION—Continued

Submitted rule Title Adoption date Submital
ate
NAC 445B.3375 .....ccccecvveuneene Class |-B application: Filing requirement ..........cccoeviiiiniiiiienieeeneeeen 09/06/06 ........ceercuenen 01/24/11
NAC 445B.3395 .......cccecvvnnene Action by Director on application; notice; public comment and hearing; | 03/18/08 .................... 01/24/1
objection by Administrator; expiration of permit.
NAC 445B.340 ......ccccevuveeneeene Prerequisites to issuance, revision or renewal of permit ..............ccccceeee. 03/18/08 .....ccevvvreenee. 01/24/1
NAC 445B.342 .......cccocvenne Certain changes authorized without revision of permit; notification of au- | 10/04/05 .................... 01/24/11
thorized changes.
NAC 445B.3425 ........ccccuee. Minor revision of PErMIt .........cccoiiiiiiie e 08/19/04 ......cocvveeeenn 01/24/11
NAC 445B.344 .......cccecvvenene Significant revision of PErmit ...........coceviriiinc e 11/19/02 ..o 01/24/11
NAC 445B.3441 ......ccccvveneene Administrative revision of permit to incorporate conditions of certain per- | 09/06/06 .................... 01/24/11
mits to construct.
NAC 445B.3443 ........cccceueee. Renewal of PErMIt ........cociiiiiiii e 11/12/08 ..o 01/24/11
NAC 445B.3447 ......ccecvvune Class | general PErMIt .........cooieiriiiiee e s 11/19/02 ..o 05/21/12
NAC 445B.3453 .......ccceeueee. Application: General reqUIremMENts ..........ccccceeriieniiiieenie e 03/08/06 ........ceerveeenen 01/24/11
NAC 445B.3457 ....cccceveeveneenn. Action by Director on application; notice; public comment and hearing; | 10/05/11 .........ccccece 11/09/11
expiration of permit.
NAC 445B.346 .......cccocuvneen. Required contents of permit ...........cccooiiiiii 10/03/95 .....oecveereees 01/24/11
NAC 445B.3465 Application for revision 10/04/05 01/24/11
NAC 445B.3473 ... Renewal of permit .......... 11/12/08 ... 01/24/11
NAC 445B.3477 ... Class Il general permit 03/18/08 ... 01/24/11
NAC 445B.3485 Application: General requUIremMENtS .........cccevireerireeie e 09/06/06 01/24/11
NAC 445B.3487 Action by Director on application; expiration of permit ...........cccccccenvvrieens 09/06/06 01/24/11
NAC 445B.3489 ... Required contents of permit 09/06/06 ... 01/24/11
NAC 445B.3493 ... Application for revision ....... 09/18/01 ... 01/24/11
NAC 445B.3497 Renewal of permit ... 11/12/08 01/24/11

In our proposed rule (77 FR 38557, at
38559), we discussed the regulatory

jurisdiction (see table 2).

history of the Nevada SIP and identified NSR for stationary sources under NDEP
the existing Nevada SIP rules governing

TABLE 2—EXISTING SIP RULES GOVERNING NSR FOR STATIONARY SOURCES UNDER NDEP JURISDICTION

Nevada Air Quality Regulations (NAQR) or Nevada Administrative Code (NAC)

Fed. Reg. citation and EPA

approval date

NAQR article 1.36—Commenced
NAQR article 1.42—Construction
NAQR article 1.43—Contiguous property ...
NAQR article 1.72—Existing facility
NAQR article 1.104—Major stationary source
NAQR article 1.109—Modification
NAQR article 1.111—Motor vehicle
NAC 445.559—"Operating permit” defined
NAQR article 1.182—Special mobile equipment
NAQR article 1.187—Stationary source
NAC 445.649—"Violation” defined
NAQR article 3.1.6 [“Application forms for requesting the issuance of either a registration certificate or an
operating permit can be obtained from the Director.”).
NAC 445.704 Registration certificates and operating permits required
NAC 445.705 Exemptions
NAC 445.706(1) Application date; payment of fees
NAC 445.707 Registration certificates: Prerequisite; application; fee; issuance, denial; expiration
NAC 445.712 Operating permits: Prerequisite; application; fee; issuance, denial; posting
NAC 445.713 Operating permits: Renewal
NAC 445.714 Operating permits: Replacement of lost or damaged permits .
NAC 445.715 Operating permits: Revocation
NAC 445.716 Operating permits: Change of location
NAQR article 13.1 (“General Provisions for the Review of New Sources”), subsection 13.1.3(1)
NAQR article 13.1 (“General Provisions for the Review of New Sources”), subsections 13.1.4, 13.1.5,
13.1.6, and 13.1.7.
NAQR article 13.2 [applicability thresholds for environmental evaluations (EEs)], subsections 13.2.3 and
13.2.4.
NAQR article 13.3 [content requirements for EEs], subsection 13.3.1, 13.3.1.1, 13.3.1.2.2

43 FR 36932; (August 21, 1978).
43 FR 36932; (August 21, 1978).
43 FR 36932; (August 21, 1978).
43 FR 36932; (August 21, 1978).
43 FR 36932; (August 21, 1978).
43 FR 36932; (August 21, 1978).
43 FR 36932; (August 21, 1978).
49 FR 11626; (March 27, 1984).
43 FR 36932; (August 21, 1978).
43 FR 36932; (August 21, 1978).
49 FR 11626; (March 27, 1984).
43 FR 1341; (January 9, 1978).

49 FR 11626; (March 27, 1984).
49 FR 11626; (March 27, 1984).
49 FR 11626; (March 27, 1984).
49 FR 11626; (March 27, 1984).
49 FR 11626; (March 27, 1984).
49 FR 11626; (March 27, 1984).
49 FR 11626; (March 27, 1984).
49 FR 11626; (March 27, 1984).
49 FR 11626; (March 27, 1984).
46 FR 21758; (April 14, 1981).

40 FR 13306; (March 26, 1975).

47 FR 27070; (June 23, 1982).

47 FR 27070; (June 23, 1982).

2NDEP’s NSR SIP retains certain nonattainment NSR provisions including the definition of the term, “lowest achievable emission rate”
(LAER), and NAQR article 13.1.3(2) in the SIP. NAQR article 13.1.1 establishes an environmental evaluation (EE) requirement, and NAQR arti-
cle 13.1.3(2) establishes the LAER requirement. LAER is defined to apply to applicants who are required to submit EEs, and such applicants are
identified by emissions-based threshold values in article 13.2, 13.2.1, and 13.2.2, submitted on July 24, 1979 and approved on June 23, 1982
(47 FR 27070). Thus, the existing SIP definition for LAER, NAQR articles 13.1.1, 13.2, 13.2.1, and 13.2.2 must be retained in the SIP to properly
interpret and apply the major source nonattainment requirements in NAQR article 13.1.3(2).
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We also described the previous
version of the State’s NSR rules that we
disapproved. See 73 FR 20536; (April
16, 2008). Our 2008 final disapproval of
the previous version of the NSR rules
provides the context for this rulemaking
in that our evaluation of the re-
submitted NSR rules focused on
changes the State had made in response
to the findings in our 2008 final rule.

As discussed further below, in our
proposed rule, we found that the State
had adequately addressed all of the
previously-identified deficiencies in the
NSR rules but new deficiencies related
to the new or revised PM, s and Pb
national ambient air quality standards
(NAAQS) prevent us from proposing a
full approval of the rules. Therefore, we
proposed a limited approval and limited
disapproval of the submitted NSR rules.
We did so based also on our finding
that, while the rules did not meet all of
the applicable requirements, the rules
would represent an overall
strengthening of SIP by clarifying and
enhancing the NSR permitting
requirements.

B. Resolution of Prior Deficiencies

In our June 28, 2012 proposed rule,
we found that State had adopted rule
revisions or provided sufficient
explanation and documentation to fully
address the 10 specific deficiencies that
we found in the rules as set forth in our
April 2008 final rule.

First, we concluded that new or
amended rules submitted for approval,
including NAC 445B.0423
(“Commence” defined), NAC 445B.069
(“Federally enforceable” defined), NAC
445B.287, subsection (2) (Provision
addressing the operating permit
requirements for certain types of Class
I sources), NRS 485.050 (‘“Motor
vehicle” defined), and NAC 445B.083
(“Good engineering practice stack
height”” defined) adequately addressed
the deficiencies related to the use of
undefined terms or incorrect citations,
the reliance on rules or statutory
provisions that had not been submitted
for approval as part of the SIP, or the
confusion caused by submittal of
multiple versions of the same rule.

Second, we concluded that NAC
445B.138 (“Potential to emit” defined),
as amended, adequately addressed the
deficiency in this definition related to
the limits that qualify for treatment as
part of a stationary source’s design for
the purposes of determining its
potential to emit.

Third, by amending NAC 445B.187
(““Stationary source” defined) to delete
the exclusion for “special mobile
equipment,” the State Environmental
Commission (SEC) adequately

addressed the deficiency related to the
necessary breadth of the definition of
“‘stationary source” for NSR purposes.

Fourth, we concluded that
amendments to NAC 445B.313 (Method
for determining heat input: Class I
sources3) adequately addressed the
deficiency related to the use of
maximum heat input for applicability
determination purposes with respect to
combustion sources.

Fifth, we concluded, based on NDEP’s
explanation, that NAC 445B.331
(“Request for change of location of
emission unit”’) need not be amended to
address the deficiency that we had
identified previously.

Sixth, we concluded that amendments
to NAC 445B.3477 (“Class II general
permit”’) were adequate to resolve the
deficiency related to public
participation requirements for issuing
such permits, and that, based on NDEP’s
explanation, no further amendments in
the rule were necessary.

Seventh, we concluded that
amendments to NAC 445B.311
(“Environmental evaluation: Required
information”’) adequately addressed the
deficiency related to EPA approval for
the use of a modification of, or
substitution for, an EPA-approved
model specified in appendix W of 40
CFR part 51.

Eighth, we concluded that
amendments to NAC 445B.3457
(“Action by Director on application;
notice; public comment and hearing;
expiration of permit”’) adequately
addressed the deficiencies related to
public review of new or modified class
IT sources, notification to the air
pollution control agencies for Washoe
County or Clark County for class II
sources proposed to be constructed or
modified in Washoe County or Clark
County, respectively, and public
participation for new or modified
sources of lead with potentials to emit
5 tons per year or more. In so
concluding, we found that the emission-
based thresholds that the SEC has
established in NAC 445B.3457 to

3EPA generally refers to stationary sources with
potentials to emit 100 tons per year or more of
criteria pollutants (those for which national
ambient air quality standards have been
promulgated, such as, e.g., ozone, carbon monoxide,
and particulate matter) as “major sources” and such
sources with potentials to emit less than 100 tons
per year as “minor sources.” Generally, speaking,
the NSR program adopted by the Nevada SEC relies
on the term “class I"” sources to refer to “major
sources” and “class II"” and “class III”” sources to
refer to “‘minor sources.” In Nevada’s NSR program,
generally speaking, “‘class III”” sources are non-
exempt sources with potentials to emit of less than
5 tons per year of criteria pollutants, while “class
II” sources are those sources that are covered under
the NSR rules but that are neither “class I"” or “class
III”” sources.

identify class II permit revisions that are
subject to the public participation
requirement were acceptable under 40
CFR 51.161 (“Public availability of
information”’) because we believed that
the emissions-based thresholds
represented well-defined objective
criteria and because we found that the
thresholds established in NAC
445B.3457 were reasonably calculated
to exclude from mandatory public
participation only less environmentally
significant sources and modifications.

In addition, with respect to public
participation associated with permits for
new class II sources and for class II
modifications, we noted that the SEC
also revised NAC 445B.3457 to provide
for notification to the public through
means (a state Web site and mailing list)
other than through the traditional
newspaper notice. We concluded that
the requirement to provide the required
notice by “prominent advertisement” in
40 CFR 51.161(b)(3) for new or modified
minor sources (other than synthetic
minor sources) is media neutral and can
be met by means other than, or in
combination with, the traditional
newspaper notice.* See Memorandum
dated April 17, 2012 from Janet McCabe,
Principal Deputy Assistant
Administrator, EPA Office of Air and
Radiation, to Regional Administrators,
Regions 1-10, titled “Minor New Source
Review Program Public Notice
Requirements under 40 CFR
51.161(b)(3).” With respect to NAC
445B.3457, we concluded that NDEP’s
provision for notification through an
Internet Web site designed to give
general public notice and through a
mailing list developed to include
individuals that have requested to be
included on such a list, with one
exception, satisfied the requirement to
provide the public with notice through
“prominent advertisement” in the area
affected.

We believed that notification of
proposed permit actions for one
category of sources, synthetic minor
sources, i.e., sources that have taken
enforceable limitations to restrict their
potential to emit below major source
thresholds, must be made through
traditional means of notification (i.e.,
newspaper notice) and preferably,
should be made through traditional and
electronic means on the grounds that

4 As noted in footnote 3, above, “minor sources”
are sources that have the potential to emit regulated
NSR pollutants in amounts that are less than the
applicable major source thresholds. Synthetic
minor sources are those sources that have the
potential to emit regulated NSR pollutants at or
above the major source thresholds, but that have
taken enforceable limitations to restrict their
potential to emit below such thresholds.
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such sources should be treated for
public participation purposes as major
sources for which such notice is
required. See 40 CFR 51.166(q)(2)(iii).

While NAC 445B.3457 does not
provide for traditional newspaper notice
of class II sources that constitute
synthetic minor sources, we concluded
that the deficiency in Nevada’s public
notice requirements with respect to
synthetic minor sources was not
significant due to the limited potential
number of synthetic minor sources that
might not be subject to traditional
(newspaper) notice under the State’s
NSR rules. Nonetheless, we
recommended that the SEC amend the
public notice regulations to ensure that
the general public is notified of new
synthetic minor sources by traditional
(newspaper) means, at a minimum, or,
preferably, in combination with
electronic means.

Ninth, we concluded that the
deficiencies in the affirmative defense
provision in NAC 445B.326 (“Operating
permits: Assertion of emergency as
affirmative defense to action for
noncompliance”) were moot for the
purposes of this rulemaking because
NDEP did not include NAC 445B.326 in
the revise sets of NSR rules submitted
to EPA for action as a SIP revision.

Lastly, we concluded that the
amendments to NAC 445B.308
(“Prerequisites and conditions for
issuance of certain operating permits;
compliance with applicable state
implementation plan”) adequately
addressed the deficiencies by
appropriately limiting the Director’s
discretion to approve any permit for any
source where the degree of emission
limitation required is affected by that
amount of the stack height as exceeds
good engineering practice stack height
or any other dispersion technique.

In conclusion, based on our point-by-
point evaluation of the previous
deficiencies in the previously-submitted
NSR rules, we found that Nevada had
adequately addressed all of the
previously-identified deficiencies by
submittal of appropriately amended
rules and supporting documentation.
Please see our June 28, 2012 proposed
rule at pages 38560 to 38563 for
additional discussion of our evaluation
and conclusions concerning the
resolution of the previously-identified
deficiencies in the NSR rules.

C. New Deficiencies

While we believed that Nevada had
adequately addressed the previously-
identified deficiencies in the NSR rules,
we found in our June 28, 2012 proposed
rule that the State’s NSR rules fail to
address certain new requirements that

were not in effect in 2008 when EPA
last took action on them.

Under 40 CFR 51.160, in connection
with NSR, each SIP must set forth
legally enforceable procedures that
enable the State or local agency to
determine whether the construction or
modification of a facility, building,
structure or installation or combination
of these will result in, among other
impacts, interference with attainment or
maintenance of a national standard in
the state in which the proposed source
(or modification) is located or in a
neighboring State. In our June 28, 2012
proposed rule, we concluded that the
NSR rules did not meet the
requirements of 40 CFR 51.160 with
respect to the PM, s NAAQS and the
lead (Pb) NAAQS.

With respect to PM, s, we recognized
that NDEP had submitted
“infrastructure” SIPs® to address the
PM, s NAAQS and that, in those SIPs,
NDEP indicated that NSR requirements
for the PM> s NAAQS were to be met by
evaluating new and modified sources
for compliance with the PM,, standard.
At the time these infrastructure SIPs
were submitted, EPA’s policy allowed
States to permit new or modified PM; s
sources using the PM;o NSR program
requirements as a surrogate for PM, s.

We also recognized that we did not
take timely action on the PM5 5
“infrastructure” SIP submittals, and, as
a result of the passage of time, the
“surrogate” policy has lapsed (since
May 16, 2011). As a result, States must
now evaluate PM, s emissions from new
or modified sources directly to
determine whether such sources would
violate the 24-hour (35 pg/m3) or annual
(15 pg/m3) PM, s standards. See 40 CFR
51.166(a)(6)(i) and 73 FR 28321, at
28344; (May 16, 2008). The submitted
NSR rules evaluated herein do not yet
address PM: s, and given the now
current requirements for PM- s and the
lapse of the surrogate policy, we
concluded in our proposed rule that we
cannot now fully approve the submitted
NSR rules.

With respect to lead (Pb), we
recognized that NDEP submitted an
infrastructure SIP on October 12, 2011
to address the 2008 Pb NAAQS and that
we have not yet taken action on it.
Furthermore, we recognize that, at the
time NDEP submitted the Pb
“infrastructure” SIP, the deadline for
States to submit the necessary NSR-

5 “Infrastructure” SIPs refer to SIPs submitted in
response to EPA’s promulgation of a new or revised
NAAQS and include provisions necessary to
comply with the SIP content requirements set forth
in CAA section 110(a)(2), other than those arising
from designation of any area within a state as
“nonattainment” for the new or amended NAAQS.

related changes to address the 2008 Pb
NAAQS had not yet passed. Now,
however, with the passage of time, the
deadline for such NSR-related changes
has passed, and we must evaluate the
submitted NSR requirements against the
now-current NSR requirements. Thus,
similar to the approach we are taking for
PM, 5, we find that the submitted NSR
rules do not address the new rolling 3-
month average Pb NAAQS (0.15 ug/m3)
and thus we concluded that we cannot
now fully approve the submitted NSR
rules. See 73 FR 66964, 67034—-67041;
(November 12, 2008).

Lastly, we concluded in our proposed
rule that the State Environmental
Commission must revise the NSR rules
to ensure protection of the PM, s and Pb
NAAQS in the issuance of permits for
new or modified sources or EPA must
promulgate a FIP within two years of
final action.

For more information about our
evaluation concerning the new
deficiencies, please see the June 28,
2012 proposed rule at pages 38563—
38564.

II. Public Comment on Proposed Action

EPA’s proposed action provided a 30-
day public comment period. During this
period, we received one comment letter,
a letter from the Nevada Division of
Environmental Protection (NDEP), dated
July 27, 2012. In the July 27, 2012 letter,
NDEP expresses general support for
EPA’s limited approval of the updated
NSR rules noting that it results in a
significant update of the permitting
provisions in Nevada applicable SIP.
EPA appreciates NDEP’s significant
efforts to fully address the deficiencies
EPA identified in the previous
submittals.

II1. Final Action

No comments were submitted that
change our assessment of the rules as
described in our proposed action.
Therefore, pursuant to sections 110(k)
and 301(a) of the Clean Air Act, and for
the reasons provided above and in our
proposed rule, EPA is finalizing a
limited approval and limited
disapproval of revisions to the Nevada
SIP that govern applications for, and
issuance of, permits for stationary
sources under the jurisdiction of the
Nevada Division of Environmental
Protection, excluding review and
permitting of major sources and major
modifications under parts C and D of
title I of the Clean Air Act. Specifically,
EPA is finalizing limited approval and
limited disapproval of the new or
amended sections of the Nevada
Administrative Code (and one section of
the Nevada Revised Statutes) listed in
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table 1 above as a revision to the Nevada
SIP.

EPA is taking this action because,
although we find that the new or
amended rules meet most of the
applicable requirements for such NSR
programs and that the SIP revisions
improve the existing SIP, we have also
found certain deficiencies that prevent
full approval. Namely, the submitted
NSR rules do not address the new or
revised national ambient air quality
standards for PM, s and lead (Pb) and
must be revised accordingly.

The intended effect of this limited
approval and limited disapproval action
is to update the applicable state
implementation plan with current State
rules with respect to permitting, and to
set the stage for remedying deficiencies
in the permitting rules with respect to
new or revised national ambient air
quality standards for PM, s and Pb. This
limited disapproval action does not
trigger mandatory sanctions under
section 179 of the Clean Air Act because
sanctions apply to nonattainment areas
and no areas within the State of Nevada
have been designated as nonattainment
for the national PM, s or Pb standards.
However, this limited disapproval
action does trigger an obligation on EPA
to promulgate a Federal Implementation
Plan unless the State of Nevada corrects
the deficiencies, and EPA approves the
related plan revisions within two years
of this final action.

IV. Statutory and Executive Order
Reviews

A. Executive Order 12988, Regulatory
Planning and Review

The Office of Management and Budget
(OMB) has exempted this regulatory
action from Executive Order 128665,
entitled ‘“Regulatory Planning and
Review.”

B. Paperwork Reduction Act

This action does not impose an
information collection burden under the
provisions of the Paperwork Reduction
Act, 44 U.S.C. 3501 et seq. Burden is
defined at 5 CFR 1320.3(b).

C. Regulatory Reduction Act

The Regulatory Flexibility Act (RFA)
generally requires an agency to conduct
a regulatory flexibility analysis of any
rule subject to notice and comment
rulemaking requirements unless the
agency certifies that the rule will not
have a significant economic impact on
a substantial number of small entities.
Small entities include small businesses,

6 Final approval of the rules (and statutory
provision) in table 1 supersedes the rules listed in
table 2, above, in the existing Nevada SIP.

small not-for-profit enterprises, and
small governmental jurisdictions.

This rule will not have a significant
impact on a substantial number of small
entities because SIP approvals or
disapprovals under section 110 of the
Clean Air Act do not create any new
requirements but simply approve or
disapprove requirements that the State
is already imposing. Therefore, because
this limited approval/limited
disapproval action does not create any
new requirements, I certify that this
action will not have a significant
economic impact on a substantial
number of small entities. Moreover, due
to the nature of the Federal-State
relationship under the Clean Air Act,
preparation of flexibility analysis would
constitute Federal inquiry into the
economic reasonableness of State
action. The Clean Air Act forbids EPA
to base its actions concerning SIPs on
such grounds. Union Electric Co., v.
U.S. EPA, 427 U.S. 246, 255—66 (1976);
42 U.S.C. 7410(a)(2).

D. Unfunded Mandates Reform Act

Under section 202 of the Unfunded
Mandates Reform Act of 1995
(“Unfunded Mandates Act”), signed
into law on March 22, 1995, EPA must
prepare a budgetary impact statement to
accompany any proposed or final rule
that includes a Federal mandate that
may result in estimated costs to State,
local, or tribal governments in the
aggregate; or to the private sector, of
$100 million or more. Under section
205, EPA must select the most cost-
effective and least burdensome
alternative that achieves the objectives
of the rule and is consistent with
statutory requirements. Section 203
requires EPA to establish a plan for
informing and advising any small
governments that may be significantly
or uniquely impacted by the rule.

EPA has determined that this limited
approval/limited disapproval action
does not include a Federal mandate that
may result in estimated costs of $100
million or more to either State, local, or
tribal governments in the aggregate, or
to the private sector. This Federal action
takes a limited approval/limited
disapproval action on pre-existing
requirements under State or local law,
and imposes no new requirements.
Accordingly, no additional costs to
State, local, or tribal governments, or to
the private sector, result from this
action.

E. Executive Order 13132, Federalism

Federalism (64 FR 43255, August 10,
1999) revokes and replaces Executive
Orders 12612 (Federalism) and 12875
(Enhancing the Intergovernmental

Partnership). Executive Order 13132
requires EPA to develop an accountable
process to ensure ‘“meaningful and
timely input by State and local officials
in the development of regulatory
policies that have federalism
implications.” “Policies that have
federalism implications” is defined in
the Executive Order to include
regulations that have “substantial direct
effects on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.” Under
Executive Order 13132, EPA may not
issue a regulation that has federalism
implications, that imposes substantial
direct compliance costs, and that is not
required by statute, unless the Federal
government provides the funds
necessary to pay the direct compliance
costs incurred by State and local
governments, or EPA consults with
State and local officials early in the
process of developing the proposed
regulation. EPA also may not issue a
regulation that has federalism
implications and that preempts State
law unless the Agency consults with
State and local officials early in the
process of developing the proposed
regulation.

This rule will not have substantial
direct effects on the States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132, because it
merely takes a limited approval/limited
disapproval action on State rules
implementing a Federal standard, and
does not alter the relationship or the
distribution of power and
responsibilities established in the Clean
Air Act. Thus, the requirements of
section 6 of the Executive Order do not
apply to this rule.

F. Executive Order 13175, Coordination
With Indian Tribal Governments

Executive Order 13175, entitled
“Consultation and Coordination with
Indian Tribal Governments” (65 FR
67249, November 9, 2000), requires EPA
to develop an accountable process to
ensure ‘“‘meaningful and timely input by
tribal officials in the development of
regulatory policies that have tribal
implications.” This rule does not have
tribal implications, as specified in
Executive Order 13175. It will not have
substantial direct effects on tribal
governments, on the relationship
between the Federal government and
Indian tribes, or on the distribution of
power and responsibilities between the
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Federal government and Indian tribes.
Thus, Executive Order 13175 does not
apply to this rule.

G. Executive Order 13045, Protection of
Children From Environmental Health
Risks and Safety Risks

EPA interprets Executive Order 13045
(62 FR 19885, April 23, 1997) as
applying only to those regulatory
actions that concern health or safety
risks, such that the analysis required
under section 5-501 of the Executive
Order has the potential to influence the
regulation. This rule is not subject to
Executive Order 13045, because it takes
a limited approval/limited disapproval
action on State rules implementing a
Federal standard.

H. Executive Order 13211, Actions That
Significantly Affect Energy Supply,
Distribution, or Use

This rule is not subject to Executive
Order 13211, “Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution, or Use” (66
FR 28355, May 22, 2001) because it is
not a significant regulatory action under
Executive Order 12866.

I. National Technology Transfer and
Advancement Act

Section 12 of the National Technology
Transfer and Advancement Act
(NTTAA) of 1995 requires Federal
agencies to evaluate existing technical
standards when developing a new
regulation. To comply with NTTAA,
EPA must consider and use “voluntary
consensus standards’ (VCS) if available
and applicable when developing
programs and policies unless doing so
would be inconsistent with applicable
law or otherwise impractical.

EPA believes that VCS are
inapplicable to this action. Today’s
action does not require the public to
perform activities conducive to the use
of VCS.

J. Executive Order 12898: Federal
Actions To Address Environmental
Justice in Minority Populations and
Low-Income Population

Executive Order (EO) 12898 (59 FR
7629 (Feb. 16, 1994)) establishes federal
executive policy on environmental
justice. Its main provision directs
federal agencies, to the greatest extent
practicable and permitted by law, to
make environmental justice part of their
mission by identifying and addressing,
as appropriate, disproportionately high
and adverse human health or
environmental effects of their programs,
policies, and activities on minority
populations and low-income
populations in the United States.

EPA lacks the discretionary authority
to address environmental justice in this
rulemaking. In reviewing SIP
submissions, EPA’s role is to approve or
disapprove state choices, based on the
criteria of the Clean Air Act.
Accordingly, this action merely takes a
limited approval/limited disapproval
action on certain State requirements for
inclusion into the SIP under section 110
of the Clean Air Act and will not in-and-
of itself create any new requirements.
Accordingly, it does not provide EPA
with the discretionary authority to
address, as appropriate,
disproportionate human health or
environmental effects, using practicable
and legally permissible methods, under
Executive Order 12898.

K. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. section 804(2).

L. Petitions for Judicial Review

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by November 26,
2012. Filing a petition for
reconsideration by the Administrator of
this final rule does not affect the finality
of this rule for the purposes of judicial
review nor does it extend the time
within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. This action may not be
challenged later in proceedings to
enforce its requirements (see section

307(b)(2)).
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Lead, Particulate matter, Reporting and
recordkeeping requirements, Sulfur
oxides.

Dated: August 30, 2012.
Jared Blumenfeld,
Regional Administrator, Region IX.

Therefore, 40 CFR Chapter I is
amended as follows:

PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart DD—Nevada

m 2. Section 52.1470 in paragraph (c),
Table 1 is amended by:

m a. Adding new table entry titled
“Nevada Revised Statutes, Title 43,
Public Safety; Vehicles; Watercraft;
Chapter 485, Motor Vehicles: Insurance
and Financial Responsibility” at the
beginning of the table; and under the
new heading, adding an entry for
“485.050"’;

m b. Removing the entries for “Article
1.36,” “Article 1.42,” “Article 1.43,”
“Article 1.72,” “Article 1.104,” ‘““Article
1.109,” “Article 1.111,” “445.559,”
“Article 1.182,” ““Article 1.187,”
““445.649,” “Article 3.1.6,” “445.704,”
“445.705,” “445.706(1),” ““445.707,”
“445.712,”, “445.713,” ““445.714",
“445.715,” “445.716,” “NAQR Article
13, subsection 13.1, paragraphs 13.1.4—
13.1.7,” and “NAQR Article 13,
subsection 13.3”;

m c. Adding in numerical order entries
for “445B.003,” “445B.0035,”
“445B.007,” “445B.013,” “445B.014,”
““445B.016, “445B.019,” “445B.035,”
“445B.036,” ““445B.037,” ““445B.038,”
“445B.0423,” ““445B.044,” “445B.046,”
“445B.054,” ““445B.064,” ““445B.066,”
“445B.068,” “445B.069,” “445B.070,”
“445B.082,” “445B.083,” “445B.087,”
“445B.093,” ““445B.094,” “445B.0945,”
“445B.099,” “445B.104,” “445B.107,”
“445B.108,” “445B.117,” “445B.123,”
“445B.124,” ““445B.1345,” ““445B.138,”
“445B.142,” “445B.147,” “445B.154,”
“445B.156,” “445B.157,” “445B.187,”
“445B.194,” and ““445B.200,” under the
heading for “Nevada Administrative
Code, Chapter 445B, Air Controls, Air
Pollution; Nevada Administrative Code,
Chapter 445, Air Controls, Air Pollution;
Nevada Air Quality Regulations—
Definitions”;

m d. Removing the text heading ‘“Nevada
Administrative Code, Chapter 445, Air
Controls, Air Pollution; Nevada Air
Quality Regulations—Registration
Certificates and Operating Permits” and
adding “Nevada Administrative Code,
Chapter 445B, Air Controls, Air
Pollution—Operating Permits
Generally”, in its place;

m e. Adding in numerical order under
the newly revised heading, ‘“Nevada
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Administrative Code, Chapter 445B, Air
Controls, Air Pollution—Operating
Permits Generally.” entries “445B.287,
excluding paragraphs (1)(d) and (4)(b),”
““445B.288,” “445B.295,” “445B.297,
excluding subsection (2),” “445B.298,”
“445B.305,” “445B.308, excluding
paragraph (2)(d) and subsections (4), (5),
and (10),” “445B.310,” “445B.311,”
““445B.313,” “445B.3135,” “445B.314,”
““445B.315,” “445B.318,” “445B.319,
excluding paragraph (3)(b),” “445B.325,
excluding subsections (1), (3), and (4),”
“445B.331,” ““445B.3361, excluding
paragraph (1)(b) and subsections (6) and

(7),” “445B.3363,” ““445B.33637,”
‘“445B.3364,” “445B.3365,”
““445B.33656,” ““445B.3366,”
“445B.3368,” ““445B.3375, excluding
subsections (2) and (3),” “445B.3395,
excluding subsections (13), (14), and
(15),” “445B.340, excluding subsection
(3),” “445B.342, excluding paragraph
(3)(e),” “445B.3425,” “445B.344,”
“445B.3441,” “445B.3443,”
“445B.3447, excluding subsection (4),”
“445B.3453, excluding subsection (3),”
“445B.3457,” “445B.346, excluding
subsection (6)” “445B.3465,”
““445B.3473,” “445B.3477,”

“445B.3485,” ““445B.3487,”
“445B.3489,” “445B.3493,” and
“445B.3497”; and
m f. Revising the entries for “NAQR,
Article 13, subsection 13.1, paragraph
13.1.3 [excluding 13.1.3(3)]” and
“NAQR Article 13, subsection 13.2”
under the heading, “Nevada Air Quality
Regulations—Point Sources and
Registration Certificates.”

The additions and revisions read as
follows:

§52.1470 Identification of plan.
* * * * *
(C) * x %

TABLE 1—EPA-APPROVED NEVADA REGULATIONS AND STATUTES

State citation

Title/subject

State

date

effective

EPA approval date

Additional explanation

Nevada Revised Statutes, Title 43, Public Safety; Vehicles; Watercraft; Chapter 485, Motor Vehicles: Insurance and Financial
Responsibility

485.050 .....oocviiiiiiiee

10/1/03

[Insert Federal Register
page number where the

document begins] 9/27/12.

Submitted on 5/21/12.
Nev. Rev. Stat. Ann.
(Michie 2010).

§485.050

Nevada Administrative Code, Chapter 445B, Air Controls, Air Pollution; Nevada Administrative Code, Chapter 445, Air Controls, Air
Pollution; Nevada Air Quality Regulations—Definitions

445B.003 ......cocieiieeieeeeee “Adjacent properties” de- 12/13/93 [Insert Federal Register
fined. page number where the
document begins] 9/27/12.
445B.0035 ......coeevieiieeieeene “Administrative revision to a  09/24/04 [Insert Federal Register
Class | operating permit” page number where the
defined. document begins] 9/27/12.
445B.007 ..ccoeiiieeieeeeeeee “Affected state” defined ....... 12/13/93 [Insert Federal Register
page number where the
document begins] 9/27/12.
445B.013 ..o “Allowable emissions” de- 10/31/05 [Insert Federal Register
fined. page number where the
document begins] 9/27/12.
445B.014 ..o “Alteration” defined .............. 10/30/95 [Insert Federal Register
page number where the
document begins] 9/27/12.
445B.016 ...coorviiiiiiieee “Alternative operating sce- 10/30/95 [Insert Federal Register
narios” defined. page number where the
document begins] 9/27/12.
445B.019 ..o “Applicable requirement” de- 07/22/10 [Insert Federal Register

fined.

page number where the

document begins] 9/27/12.

* *

Submitted on 1/24/11. November
2010 codification of NAC chapter
445B published by the Nevada
Legislative Counsel Bureau.

Submitted on 1/24/11. November
2010 codification of NAC chapter
445B published by the Nevada
Legislative Counsel Bureau.

* *

Submitted on 1/24/11. November
2010 codification of NAC chapter
445B published by the Nevada
Legislative Counsel Bureau.

* *

Submitted on 1/24/11. November
2010 codification of NAC chapter
445B published by the Nevada
Legislative Counsel Bureau.

Submitted on 1/24/11. November
2010 codification of NAC chapter
445B published by the Nevada
Legislative Counsel Bureau.

* *

Submitted on 1/24/11. November
2010 codification of NAC chapter
445B published by the Nevada
Legislative Counsel Bureau.

* *

Submitted on 1/24/11. November
2010 codification of NAC chapter
445B published by the Nevada
Legislative Counsel Bureau.
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TABLE 1—EPA-APPROVED NEVADA REGULATIONS AND STATUTES—Continued

State
State citation Title/subject efféactive EPA approval date Additional explanation
ate

445B.035 ....ociiiiieeeiee “Class |-B application” de- 10/30/95 [Insert Federal Register Submitted on 1/24/11. November
fined. page number where the 2010 codification of NAC chapter
document begins] 9/27/12. 445B published by the Nevada

Legislative Counsel Bureau.
445B.036 .....coooeiieeee “Class | source” defined ...... 09/24/04 [Insert Federal Register Submitted on 1/24/11. November
page number where the 2010 codification of NAC chapter
document begins] 9/27/12. 445B published by the Nevada

Legislative Counsel Bureau.
445B.037 .cooeiiiieeieeeeeeee “Class Il source” defined ..... 07/22/10 [Insert Federal Register Submitted on 1/24/11. November
page number where the 2010 codification of NAC chapter
document begins] 9/27/12. 445B published by the Nevada

Legislative Counsel Bureau.
445B.038 .....cccieiiiieeeee “Class Ill source” defined .... 07/22/10 [Insert Federal Register Submitted on 1/24/11. November
page number where the 2010 codification of NAC chapter
document begins] 9/27/12. 445B published by the Nevada

Legislative Counsel Bureau.
445B.0423 .....ccooeiiiiieeieeee “Commence” defined ........... 04/17/08 [Insert Federal Register Submitted on 5/21/12. November
page number where the 2010 codification of NAC chapter
document begins] 9/27/12. 445B published by the Nevada

Legislative Counsel Bureau.
445B.044 ......oociiieee “Construction” defined ......... 10/31/05 [Insert Federal Register Submitted on 1/24/11. November
page number where the 2010 codification of NAC chapter
document begins] 9/27/12. 445B published by the Nevada

Legislative Counsel Bureau.
445B.046 .....oooceveiiieeeeeeee “Contiguous property” de- 12/04/76 [Insert Federal Register Submitted on 1/24/11. November
fined. page number where the 2010 codification of NAC chapter
document begins] 9/27/12. 445B published by the Nevada

Legislative Counsel Bureau.
445B.054 ......oociiiiiiii “Dispersion technique” de- 10/31/05 [Insert Federal Register Submitted on 1/24/11. November
fined. page number where the 2010 codification of NAC chapter
document begins] 9/27/12. 445B published by the Nevada

Legislative Counsel Bureau.
445B.064 ......ooceveiieeeee “Excessive concentration” 10/31/05 [Insert Federal Register Submitted on 1/24/11. November
defined. page number where the 2010 codification of NAC chapter
document begins] 9/27/12. 445B published by the Nevada

Legislative Counsel Bureau.
445B.066 ......cocevevieiiiieiieeeene “Existing stationary source”  10/30/95 [Insert Federal Register Submitted on 1/24/11. November
defined. page number where the 2010 codification of NAC chapter
document begins] 9/27/12. 445B published by the Nevada

Legislative Counsel Bureau.
445B.068 .......ocooeiiiiiiiieeee “Facility” defined ................. 10/30/95 [Insert Federal Register Submitted on 1/24/11. November
page number where the 2010 codification of NAC chapter
document begins] 9/27/12. 445B published by the Nevada

Legislative Counsel Bureau.
445B.069 .....oocieiiiieeeeeen “Federally enforceable” de-  04/17/08 [Insert Federal Register Submitted on 1/24/11. November
fined. page number where the 2010 codification of NAC chapter
document begins] 9/27/12. 445B published by the Nevada

Legislative Counsel Bureau.
445B.070 .oooiiiieeieeeeeeee “Federally enforceable emis- 12/13/93 [Insert Federal Register Submitted on 1/24/11. November
sions cap” defined. page number where the 2010 codification of NAC chapter
document begins] 9/27/12. 445B published by the Nevada

Legislative Counsel Bureau.
445B.082 ......cocoiiiiiiiieie “General permit” defined ..... 10/30/95 [Insert Federal Register Submitted on 1/24/11. November

page number where the

document begins] 9/27/12.

2010 codification of NAC chapter
445B published by the Nevada
Legislative Counsel Bureau.



59330 Federal Register/Vol. 77, No. 188/ Thursday, September 27, 2012/Rules and Regulations
TABLE 1—EPA-APPROVED NEVADA REGULATIONS AND STATUTES—Continued
State
State citation Title/subject eff:cttive EPA approval date Additional explanation
ate

445B.083 ......cocoveiiiieeeeeene “Good engineering practice 10/31/05 [Insert Federal Register Submitted on 1/24/11. November
stack height” defined. page number where the 2010 codification of NAC chapter
document begins] 9/27/12. 445B published by the Nevada

Legislative Counsel Bureau.
445B.087 ..o “Increment” defined ............. 12/13/93 [Insert Federal Register Submitted on 1/24/11. November
page number where the 2010 codification of NAC chapter
document begins] 9/27/12. 445B published by the Nevada

Legislative Counsel Bureau.
445B.093 .....oocieieee “Major modification” defined  09/24/04 [Insert Federal Register Submitted on 1/24/11. November
page number where the 2010 codification of NAC chapter
document begins] 9/27/12. 445B published by the Nevada

Legislative Counsel Bureau.
445B.094 ......oociiiiieeee “Major source” defined ........ 06/01/01 [Insert Federal Register Submitted on 1/24/11. November
page number where the 2010 codification of NAC chapter
document begins] 9/27/12. 445B published by the Nevada

Legislative Counsel Bureau.
445B.0945 ......eiiiiieeeeee “Major stationary source” 09/24/04 [Insert Federal Register Submitted on 1/24/11. November
defined. page number where the 2010 codification of NAC chapter
document begins] 9/27/12. 445B published by the Nevada

Legislative Counsel Bureau.
445B.099 ..o “Modification” defined .......... 10/30/95 [Insert Federal Register Submitted on 1/24/11. November
page number where the 2010 codification of NAC chapter
document begins] 9/27/12. 445B published by the Nevada

Legislative Counsel Bureau.
445B.104 ..o “Motor vehicle” defined ....... 06/01/01 [Insert Federal Register Submitted on 1/24/11. November
page number where the 2010 codification of NAC chapter
document begins] 9/27/12. 445B published by the Nevada

Legislative Counsel Bureau.
445B.107 .oooeeiieeieeeeee “Nearby” defined ................. 10/31/05 [Insert Federal Register Submitted on 1/24/11. November
page number where the 2010 codification of NAC chapter
document begins] 9/27/12. 445B published by the Nevada

Legislative Counsel Bureau.
445B.108 ......oocvieiiiiieieeee “New stationary source” de-  10/30/95 [Insert Federal Register Submitted on 1/24/11. November
fined. page number where the 2010 codification of NAC chapter
document begins] 9/27/12. 445B published by the Nevada

Legislative Counsel Bureau.
445B.A17 oo “Offset” defined ........c.ccceeee 10/30/95 [Insert Federal Register Submitted on 1/24/11. November
page number where the 2010 codification of NAC chapter
document begins] 9/27/12. 445B published by the Nevada

Legislative Counsel Bureau.
445B.123 ... “Operating permit” defined .. 07/22/10 [Insert Federal Register Submitted on 1/24/11. November
page number where the 2010 codification of NAC chapter
document begins] 9/27/12. 445B published by the Nevada

Legislative Counsel Bureau.
445B.124 ..o “Operating permit to con- 12/17/02 [Insert Federal Register Submitted on 1/24/11. November
struct” defined. page number where the 2010 codification of NAC chapter
document begins] 9/27/12. 445B published by the Nevada

Legislative Counsel Bureau.
445B.1345 ....cccooiiieeeene “Plantwide applicability limi-  07/22/10 [Insert Federal Register Submitted on 1/24/11. November

tation” defined.

page number where the

document begins] 9/27/12.

2010 codification of NAC chapter
445B published by the Nevada
Legislative Counsel Bureau.
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TABLE 1—EPA-APPROVED NEVADA REGULATIONS AND STATUTES—Continued

State
Title/subject effective
date

State citation EPA approval date Additional explanation

*

“Potential to emit” defined ...

*

“Prevention of significant de-
terioration of air quality”
defined.

“Program” defined ...............

*

“Renewal of an operating
permit” defined.

“Responsible official” de-
fined.

“Revision of an operating
permit” defined.

*

“Stationary source” defined

*

“Temporary source” defined

“Violation” defined ...............

*

[Insert Federal Register
page number where the

document begins] 9/27/12.

*

[Insert Federal Register
page number where the

document begins] 9/27/12.

*

[Insert Federal Register
page number where the

document begins] 9/27/12.

*

[Insert Federal Register
page number where the

document begins] 9/27/12.

[Insert Federal Register
page number where the

document begins] 9/27/12.

[Insert Federal Register
page number where the

document begins] 9/27/12.

*

[Insert Federal Register
page number where the

document begins] 9/27/12.

*

[Insert Federal Register
page number where the

document begins] 9/27/12.

*

[Insert Federal Register
page number where the

document begins] 9/27/12.

* *

Submitted on 1/24/11. June 2012
codification of NAC chapter 445B
published by the Nevada Legisla-
tive Counsel Bureau.

* *

Submitted on 1/24/11. November
2010 codification of NAC chapter
445B published by the Nevada
Legislative Counsel Bureau.

* *

Submitted on 1/24/11. November
2010 codification of NAC chapter
445B published by the Nevada
Legislative Counsel Bureau.

* *

Submitted on 1/24/11. November
2010 codification of NAC chapter
445B published by the Nevada
Legislative Counsel Bureau.

Submitted on 1/24/11. November
2010 codification of NAC chapter
445B published by the Nevada
Legislative Counsel Bureau.

Submitted on 1/24/11. November
2010 codification of NAC chapter
445B published by the Nevada
Legislative Counsel Bureau.

* *

Submitted on 1/24/11. June 2012
codification of NAC chapter 445B
published by the Nevada Legisla-
tive Counsel Bureau.

* *

Submitted on 1/24/11. November
2010 codification of NAC chapter
445B published by the Nevada
Legislative Counsel Bureau.

* *

Submitted on 5/21/12. November
2010 codification of NAC chapter
445B published by the Nevada
Legislative Counsel Bureau.

* * * * * * *

Nevada Administrative Code, Chapter 445B, Air Controls, Air Pollution—Operating Permits Generally

445B.287, excluding para-
graphs (1)(d) and (4)(b).

Operating permits: General 07/22/10
requirements; exception;

[Insert Federal Register
page number where the

Submitted on 1/24/11, except for
subsection (2), which was sub-

restriction on transfers.

Operating permits: Exemp-
tions from requirements;
insignificant activities.

Application: General require-
ments.

document begins] 9/27/12.

[Insert Federal Register
page number where the

document begins] 9/27/12.

[Insert Federal Register
page number where the

document begins] 9/27/12.

mitted on 5/21/12. November
2010 codification of NAC chapter
445B published by the Nevada
Legislative Counsel Bureau.
Submitted on 1/24/11. November
2010 codification of NAC chapter
445B published by the Nevada
Legislative Counsel Bureau.
Submitted on 1/24/11. November
2010 codification of NAC chapter
445B published by the Nevada
Legislative Counsel Bureau.
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TABLE 1—EPA-APPROVED NEVADA REGULATIONS AND STATUTES—Continued

State
State citation Title/subject efféective EPA approval date Additional explanation
ate
445B.297, excluding sub- Application: Submission; cer- 05/04/06 [Insert Federal Register Submitted on 1/24/11. November
section (2). tification; additional infor- page number where the 2010 codification of NAC chapter
mation. document begins] 9/27/12. 445B published by the Nevada
Legislative Counsel Bureau.
445B.298 ......oocoiiiiieeiieee Application: Official date of 07/22/10 [Insert Federal Register Submitted on 1/24/11. November
submittal. page number where the 2010 codification of NAC chapter
document begins] 9/27/12. 445B published by the Nevada
Legislative Counsel Bureau.
445B.305 ....coociiiieeieeeee Operating permits: Imposi- 07/22/10 [Insert Federal Register Submitted on 1/24/11. November
tion of more stringent page number where the 2010 codification of NAC chapter
standards for emissions. document begins] 9/27/12. 445B published by the Nevada
Legislative Counsel Bureau.
445B.308, excluding para- Prerequisites and conditions  04/17/08 [Insert Federal Register Submitted on 1/24/11. November
graph (2)(d) and sub- for issuance of certain op- page number where the 2010 codification of NAC chapter
sections (4), (5), and (10). erating permits; compli- document begins] 9/27/12. 445B published by the Nevada
ance with applicable state Legislative Counsel Bureau.
implementation plan.
445B.310 ..o Environmental evaluation: 09/18/06 [Insert Federal Register Submitted on 1/24/11. November
Applicable sources and page number where the 2010 codification of NAC chapter
other subjects; exemption. document begins] 9/27/12. 445B published by the Nevada
Legislative Counsel Bureau.
445B.311 oo Environmental evaluation: 12/16/10 [Insert Federal Register Submitted on 1/24/11. June 2012
Contents; consideration of page number where the codification of NAC chapter 445B
good engineering practice document begins] 9/27/12. published by the Nevada Legisla-
stack height. tive Counsel Bureau.
445B.313 ..o Method for determining heat  12/16/10 [Insert Federal Register Submitted on 1/24/11. June 2012
input: Class | sources. page number where the codification of NAC chapter 445B
document begins] 9/27/12. published by the Nevada Legisla-
tive Counsel Bureau.
445B.3135 ..o Method for determining heat  12/17/02 [Insert Federal Register Submitted on 1/24/11. November
input: Class Il sources. page number where the 2010 codification of NAC chapter
document begins] 9/27/12. 445B published by the Nevada
Legislative Counsel Bureau.
445B.314 ..o Method for determining heat 12/17/02 [Insert Federal Register Submitted on 1/24/11. November
input: Class Il sources. page number where the 2010 codification of NAC chapter
document begins] 9/27/12. 445B published by the Nevada
Legislative Counsel Bureau.
445B.315 ..o Contents of operating per- 05/04/06 [Insert Federal Register Submitted on 1/24/11. November
mits: Exception for oper- page number where the 2010 codification of NAC chapter
ating permits to construct; document begins] 9/27/12. 445B published by the Nevada
required conditions. Legislative Counsel Bureau.
445B.318 ..oooeeeeeeeeeeeeee e Operating permits: Require-  05/04/06 [Insert Federal Register Submitted on 1/24/11. November
ment for each source; page number where the 2010 codification of NAC chapter
form of application; document begins] 9/27/12. 445B published by the Nevada
issuance or denial; posting. Legislative Counsel Bureau.
445B.319, excluding para- Operating permits: Adminis-  09/24/04 [Insert Federal Register Submitted on 1/24/11. November
graph (3)(b). trative amendment. page number where the 2010 codification of NAC chapter
document begins] 9/27/12. 445B published by the Nevada
Legislative Counsel Bureau.
445B.325, excluding sub- Operating permits: Termi- 07/22/10 [Insert Federal Register Submitted on 1/24/11. November
sections (1), (3), and (4). nation, reopening and re- page number where the 2010 codification of NAC chapter
vision, revision, or revoca- document begins] 9/27/12. 445B published by the Nevada
tion and reissuance. Legislative Counsel Bureau.
445B.331 ..o Request for change of loca- 09/18/06 [Insert Federal Register Submitted on 1/24/11. November
tion of emission unit. page number where the 2010 codification of NAC chapter
document begins] 9/27/12. 445B published by the Nevada
Legislative Counsel Bureau.
445B.3361, excluding para- General requirements .......... 07/22/10 [Insert Federal Register Submitted on 1/24/11. November
graph (1)(b) and sub- page number where the 2010 codification of NAC chapter
sections (6) and (7). document begins] 9/27/12. 445B published by the Nevada
Legislative Counsel Bureau.
445B.3363 .....ccoeeviieieeieeieane Operating permit to con- 01/28/10 [Insert Federal Register Submitted on 1/24/11. November
struct: Application. page number where the 2010 codification of NAC chapter
document begins] 9/27/12. 445B published by the Nevada
Legislative Counsel Bureau.
445B.33637 ....coeeveeeiieienne Operating permit to con- 09/24/04 [Insert Federal Register Submitted on 1/24/11. November

struct for approval of
plantwide applicability limi-
tation: Application.

page number where the

document begins] 9/27/12.

2010 codification of NAC chapter
445B published by the Nevada
Legislative Counsel Bureau.
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TABLE 1—EPA-APPROVED NEVADA REGULATIONS AND STATUTES—Continued

State
State citation Title/subject efféactive EPA approval date Additional explanation
ate
445B.3364 ......cooeiiiiieeieeene Operating permit to con- 01/28/10 [Insert Federal Register Submitted on 1/24/11. November
struct: Action by Director page number where the 2010 codification of NAC chapter
on application; notice; document begins] 9/27/12. 445B published by the Nevada
public comment and hear- Legislative Counsel Bureau.
ing.
445B.3365 ......coveviiiieeiceene Operating permit to con- 05/04/06 [Insert Federal Register Submitted on 1/24/11. November
struct: Contents; non- page number where the 2010 codification of NAC chapter
compliance with conditions. document begins] 9/27/12. 445B published by the Nevada
Legislative Counsel Bureau.
445B.33656 ......ccceeviieeiiieinne Operating permit to con- 05/04/06 [Insert Federal Register Submitted on 1/24/11. November
struct for approval of page number where the 2010 codification of NAC chapter
plantwide applicability limi- document begins] 9/27/12. 445B published by the Nevada
tation: Contents; non- Legislative Counsel Bureau.
compliance with conditions.
445B.3366 .......ccooireeiieine Expiration and extension of ~ 09/18/06 [Insert Federal Register Submitted on 1/24/11. November
operating permit to con- page number where the 2010 codification of NAC chapter
struct; expiration and re- document begins] 9/27/12. 445B published by the Nevada
newal of plantwide appli- Legislative Counsel Bureau.
cability limitation.
445B.3368 ......ccoviiiieiieenne Additional requirements for 01/28/10 [Insert Federal Register Submitted on 1/24/11. November
application; exception. page number where the 2010 codification of NAC chapter
document begins] 9/27/12. 445B published by the Nevada
Legislative Counsel Bureau.
445B.3375, excluding sub- Class |-B application: Filing  09/18/06 [Insert Federal Register Submitted on 1/24/11. November
sections (2) and (3). requirement. page number where the 2010 codification of NAC chapter
document begins] 9/27/12. 445B published by the Nevada
Legislative Counsel Bureau.
445B.3395, excluding sub- Action by Director on appli-  04/17/08 [Insert Federal Register Submitted on 1/24/11. November
sections (13), (14), and (15). cation; notice; public com- page number where the 2010 codification of NAC chapter
ment and hearing; objec- document begins] 9/27/12. 445B published by the Nevada
tion by Administrator; expi- Legislative Counsel Bureau.
ration of permit.
445B.340, excluding sub- Prerequisites to issuance, 04/17/08 [Insert Federal Register Submitted on 1/24/11. November
section (3). revision or renewal of per- page number where the 2010 codification of NAC chapter
mit. document begins] 9/27/12. 445B published by the Nevada
Legislative Counsel Bureau.
445B.342, excluding para- Certain changes authorized 10/31/05 [Insert Federal Register Submitted on 1/24/11. November
graph (3)(e).. without revision of permit; page number where the 2010 codification of NAC chapter
notification of authorized document begins] 9/27/12. 445B published by the Nevada
changes. Legislative Counsel Bureau.
445B.3425 .....ccoooiiiieiee Minor revision of permit ....... 09/24/04 [Insert Federal Register Submitted on 1/24/11. November
page number where the 2010 codification of NAC chapter
document begins] 9/27/12. 445B published by the Nevada
Legislative Counsel Bureau.
445B.344 ......cccviiee Significant revision of permit  12/17/02 [Insert Federal Register Submitted on 1/24/11. November
page number where the 2010 codification of NAC chapter
document begins] 9/27/12. 445B published by the Nevada
Legislative Counsel Bureau.
445B.3441 ...oociiiiiiie Administrative revision of 09/18/06 [Insert Federal Register Submitted on 1/24/11. November
permit to incorporate con- page number where the 2010 codification of NAC chapter
ditions of certain permits document begins] 9/27/12. 445B published by the Nevada
to construct. Legislative Counsel Bureau.
445B.3443 ......coooiiiieieee Renewal of permit ................ 12/17/08 [Insert Federal Register Submitted on 1/24/11. November
page number where the 2010 codification of NAC chapter
document begins] 9/27/12. 445B published by the Nevada
Legislative Counsel Bureau.
445B.3447, excluding sub- Class | general permit .......... 12/17/02 [Insert Federal Register Submitted on 5/21/12. November
section (4). page number where the 2010 codification of NAC chapter
document begins] 9/27/12. 445B published by the Nevada
Legislative Counsel Bureau.
445B.3453, excluding sub- Application: General require- 05/04/06 [Insert Federal Register Submitted on 1/24/11. November
section (3). ments. page number where the 2010 codification of NAC chapter
document begins] 9/27/12. 445B published by the Nevada
Legislative Counsel Bureau.
445B.3457 ...oooiieiieeeee Action by Director on appli- 10/26/11 [Insert Federal Register Submitted on 11/09/11. June 2012

cation; notice; public com-
ment and hearing; expira-
tion of permit.

page number where the

document begins] 9/27/12.

codification of NAC chapter 445B
published by the Nevada Legisla-
tive Counsel Bureau.
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TABLE 1—EPA-APPROVED NEVADA REGULATIONS AND STATUTES—Continued

State
State citation Title/subject efféactive EPA approval date Additional explanation
ate

445B.346, excluding sub- Required contents of permit  10/30/95 [Insert Federal Register Submitted on 1/24/11. November
section (6). page number where the 2010 codification of NAC chapter
document begins] 9/27/12. 445B published by the Nevada

Legislative Counsel Bureau.
445B.3465 .....ccoeoiiiiieiiee Application for revision ......... 10/31/05 [Insert Federal Register Submitted on 1/24/11. November
page number where the 2010 codification of NAC chapter
document begins] 9/27/12. 445B published by the Nevada

Legislative Counsel Bureau.
445B.3473 ....oocieiieieeeee Renewal of permit ................ 12/17/08 [Insert Federal Register Submitted on 1/24/11. November
page number where the 2010 codification of NAC chapter
document begins] 9/27/12. 445B published by the Nevada

Legislative Counsel Bureau.
445B.3477 .o Class Il general permit ......... 04/17/08 [Insert Federal Register Submitted on 1/24/11. November
page number where the 2010 codification of NAC chapter
document begins] 9/27/12. 445B published by the Nevada

Legislative Counsel Bureau.
445B.3485 .....ccoeoiiiiieiiiee Application: General require- 09/18/06 [Insert Federal Register Submitted on 1/24/11. November
ments. page number where the 2010 codification of NAC chapter
document begins] 9/27/12. 445B published by the Nevada

Legislative Counsel Bureau.
445B.3487 ....oovieiiiieeeee Action by Director on appli-  09/18/06 [Insert Federal Register Submitted on 1/24/11. November
cation; expiration of permit. page number where the 2010 codification of NAC chapter
document begins] 9/27/12. 445B published by the Nevada

Legislative Counsel Bureau.
445B.3489 .....ccoeveieeeeeeee Required contents of permit  09/18/06 [Insert Federal Register Submitted on 1/24/11. November
page number where the 2010 codification of NAC chapter
document begins] 9/27/12. 445B published by the Nevada

Legislative Counsel Bureau.
445B.3493 .....ccooiiiiiieieeee Application for revision ......... 10/25/01 [Insert Federal Register Submitted on 1/24/11. November
page number where the 2010 codification of NAC chapter
document begins] 9/27/12. 445B published by the Nevada

Legislative Counsel Bureau.
445B.3497 ....ooiiiiiiieee Renewal of permit ................ 12/17/08 [Insert Federal Register Submitted on 1/24/11. November

page number where the
document begins] 9/27/12.

2010 codification of NAC chapter
445B published by the Nevada
Legislative Counsel Bureau.

Nevada Air Quality Regulations—Point Sources and Registration Certificates

*

NAQR, Article 13, subsection
13.1, paragraph 13.1.3 [ex-
cluding 13.1.3(1) and
13.1.3(3)].

NAQR Article 13, subsection
13.2 (excluding 13.2.3 and
13.2.4).

*

[related to registration certifi-
cates for point sources
subject to the requirement
for an environmental eval-
uation; additional require-
ments for such sources to
be located in nonattain-
ment areas).

[relates to thresholds used
to identify sources subject
to environmental evalua-
tion requirement].

2/28/80

12/15/77

* *

46 FR 21758 (4/14/81)

47 FR 27070 (6/23/82)

* *

Submitted on 3/17/80. See 40 CFR
52.1490(c)(18)(i). NAQR article
13.1.3(3) was deleted without re-
placement at 73 FR 20536 (4/16/
08). See 40 CFR
52.1490(c)(18)(i)(A). NAQR article
13.1.3(1) was superseded by ap-
proval of amended NSR rules at
[Insert Federal Register page
number where the document be-
gins] 9/27/12.

Submitted on 7/24/79. See 40 CFR
52.1490(c)(16)(viii).  Subsection
13.2 includes paragraphs 13.2.1—
13.2.2. Paragraphs 13.2.3-13.2.4
were superseded by approval of
amended NSR rules at [Insert
Federal Register page number
where the document begins] 9/
27/M12.

* *
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[FR Doc. 2012-23121 Filed 9-26—12; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R04-OAR-2012-0013(a); FRL-9732—
7

Approval and Promulgation of
Implementation Plans; North Carolina:
Approval of Rocky Mount Motor
Vehicle Emissions Budget Update

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is taking direct final
action to approve a revision to the North
Carolina State Implementation Plan
(SIP), submitted to EPA on February 7,
2011, by the State of North Carolina,
through the North Carolina Department
of Environment and Natural Resources
(NCDENR), Division of Air Quality
(DAQ). North Carolina’s February 7,
2011, submission supplements the
original redesignation request and
maintenance plan for the Rocky Mount,
North Carolina 1997 8-hour ozone area
submitted on June 19, 2006, and
approved by EPA on November 6, 2006.
The Rocky Mount, North Carolina 1997
8-hour ozone area is comprised of
Edgecombe and Nash Counties in North
Carolina. North Carolina’s February 7,
2011, SIP revision increases the safety
margin allocated to motor vehicle
emissions budgets (MVEBs) for both
Edgecombe and Nash Counties to
account for changes in the emissions
model and vehicle miles traveled (VMT)
projection model. EPA is approving this
SIP revision pursuant to section 110 of
the Clean Air Act (CAA or Act). North
Carolina’s February 7, 2011, SIP
revision meets all of the statutory and
regulatory requirements, and is
consistent with EPA’s guidance.

DATES: This rule is effective on
November 26, 2012 without further
notice, unless EPA receives relevant
adverse comment by October 29, 2012.
If EPA receives such comment, EPA will
publish a timely withdrawal in the
Federal Register informing the public
that this rule will not take effect.
ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R04—
OAR-2012-0013 by one of the following
methods:

1. www.regulations.gov: Follow the
on-line instructions for submitting
comments.

2. Email: R4-RDS@epa.gov.

3. Fax: (404) 562—9019.

4. Mail: EPA-R04-OAR-2012-0013,
Regulatory Development Section, Air
Planning Branch, Air, Pesticides and
Toxics Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street SW.,
Atlanta, Georgia 30303—-8960.

5. Hand Delivery or Courier: Lynorae
Benjamin, Chief, Regulatory
Development Section, Air Planning
Branch, Air, Pesticides and Toxics
Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street SW.,
Atlanta, Georgia 30303—8960. Such
deliveries are only accepted during the
Regional Office’s normal hours of
operation. The Regional Office’s official
hours of business are Monday through
Friday, 8:30 to 4:30, excluding federal
holidays.

Instructions: Direct your comments to
Docket ID No. EPA-R04—OAR-2012—
0013. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit through
www.regulations.gov or email,
information that you consider to be CBI
or otherwise protected. The
www.regulations.gov Web site is an
“anonymous access”’ system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an email comment directly
to EPA without going through
www.regulations.gov, your email
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses. For additional information
about EPA’s public docket visit the EPA
Docket Center homepage at http://
www.epa.gov/epahome/dockets.htm.

Docket: All documents in the
electronic docket are listed in the
www.regulations.gov index. Although

listed in the index, some information is
not publicly available, i.e., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either
electronically in www.regulations.gov or
in hard copy at the Regulatory
Development Section, Air Planning
Branch, Air, Pesticides and Toxics
Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303—-8960. EPA
requests that if at all possible, you
contact the person listed in the FOR
FURTHER INFORMATION CONTACT section to
schedule your inspection. The Regional
Office’s official hours of business are
Monday through Friday, 8:30 to 4:30,
excluding federal holidays.

FOR FURTHER INFORMATION CONTACT: Zuri
Farngalo, Regulatory Development
Section, Air Planning Branch, Air,
Pesticides and Toxics Management
Division, U.S. Environmental Protection
Agency, Region 4, 61 Forsyth Street
SW., Atlanta, Georgia 30303—8960. Zuri
Farngalo may be reached by phone at
(404) 562-9152 or by electronic mail
address farngalo.zuri@epa.gov.
SUPPLEMENTARY INFORMATION:

Table of Contents

1. Background

II. EPA’s Analysis of North Carolina’s SIP
Revision

III. Final Action

IV. Statutory and Executive Order Reviews

I. Background

The Rocky Mount, North Carolina
1997 8-hour ozone attainment and
maintenance area is comprised of two
counties—Edgecombe and Nash
(hereafter referred to as the ‘“Rocky
Mount Area” or “Area’’). In accordance
with the CAA, the Rocky Mount Area
was designated nonattainment for the
1997 8-hour ozone national ambient air
quality standards (NAAQS) on April 30,
2004, with an effective date of June 15,
2004. See 69 FR 23858.

On June 19, 2006, the State of North
Carolina, through NCDENR, submitted a
final request for EPA to: (1) Redesignate
the Rocky Mount Area to attainment;
and (2) approve a North Carolina SIP
revision containing a maintenance plan
for Rocky Mount, North Carolina. On
November 6, 2006, EPA approved the
redesignation request for the Rocky
Mount Area. Additionally, EPA
approved the 1997 8-hour ozone
maintenance plan (including MVEBs for
Edgecombe and Nash Counties) for the


http://www.epa.gov/epahome/dockets.htm
http://www.epa.gov/epahome/dockets.htm
mailto:farngalo.zuri@epa.gov
http://www.regulations.gov
http://www.regulations.gov
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Rocky Mount Area. 71 FR 64891. These
approvals were based on EPA’s
determination that the State of North
Carolina had demonstrated that the
Rocky Mount Area met the criteria for
redesignation to attainment specified in
the CAA, including the determination
that the entire Rocky Mount Area had
attained the 1997 8-hour ozone NAAQS.
In the November 6, 2006, final
rulemaking, EPA also found adequate
and approved MVEBs for Edgecombe
and Nash Counties in the Rocky Mount
Area. Specifically, EPA found adequate
and approved the 2008 and 2017
MVEBs for nitrogen oxides (NOx) (for
both Edgecombe and Nash Counties)
that were contained in the 1997 8-hour

ozone maintenance plan for the Rocky
Mount Area.! Further, in the November
6, 2006, action, EPA found adequate and
approved the insignificance
determination for volatile organic
compound (VOC) contribution from
motor vehicle emissions to the 1997 8-
hour ozone pollution in the Rocky
Mount Area.

On February 7, 2011, North Carolina
provided a SIP revision (the subject of
this action) to increase the amount of
safety margins allocated to the NOx
MVEBs to account for changes in the
projection models. Section II provides
EPA’s analysis of North Carolina’s
February 7, 2011, SIP revision.

TABLE 1—ORIGINAL MVEBS FOR NOx

II. EPA’s Analysis of North Carolina’s
SIP Revision

As discussed above, on February 7,
2011, the State of North Carolina,
through NCDENR, submitted a SIP
revision to revise the MVEBs for
Edgecombe and Nash Counties in the
Rocky Mount Area to account for the
new emissions model, VMT projection
models, and other emission model input
data. The MVEBs (expressed in tons per
day (tpd) and kilograms per day (kg/d))
that are being updated through today’s
action were originally approved by EPA
on November 6, 2006, and are outlined
in the table below.

2008 2017
EJgecombe COUNLY .....ccoceiiiriiiiiiiee e 8.05 tpd ............ 7,302.8 kg/d ..... 6.00 tpd ............ 5,443.1 kg/d.
NaSh COUNLY ... 13.32 tpd .......... 12,083.7 kg/d ... | 7.41 tpd ............ 6,722.2 kg/d.

DAQ is currently allocating portions
of the available safety margin 2 to the
MVEBs to account for new emissions
models, VMT projections models, as
well as changes to future vehicle mix
assumptions, that influence the
emission estimations. DAQ decided to
allocate a majority of the safety margin

available to the MVEBs. For 2017, DAQ
estimated the amount needed to account
for the current emission model and
VMT projections model, and then added
an additional 21 percent to account for
any future changes to the emission
model, projection model and other
input data.

TABLE 2—EDGECOMBE COUNTY MVEBS

At this time, North Carolina is seeking
to adjust the safety margins. The
following tables provide the adjusted
NOx emissions data, in kg/d for the
2008 base attainment year inventories,
as well as the projected NOx emissions
inventory 2017.

[kg/d]
NOx Emissions
2008 2017
BaASE EMISSIONS ...eeiiitiiiiiiiee ettt ettt et e e e e st e e e ea s e e e e s bt e e e s b e e e nab et e e eane e e e ann e e e e nn e e e nr e e e e anreeeenee 2,483 1,143
Safety Margin Allocated to MVEB .... 1,674 1,108
NOx CoNnfOrmMity IMVEB ..ottt ettt e s ab e e bt e s ab e e be e st e e beeeabeenbeesateenee 4,157 2,251

TABLE 3—NASH COUNTY MVEBS

[kg/d]
NOx Emissions
2008 2017
Base Emissions .......ccccccceviiiiiiiennenn. 8,790 3,767
Safety Margin Allocated to MVEB ... 1,655 2,374
NOx CoNfOrMItYy IMVEB ...ttt ettt sttt e st e b e e s ae e e teesabeebeesateebeesateebeeenbeeabenenneenns 10,444 6,141

A total of 3,329 kg (3.67 tons) and
3,482 kg (3.84 tons) of 2008 and 2017
NOx safety margin, respectively, were
added to the MVEBs for the Rocky
Mount Area. Taking into consideration

1North Carolina established subarea MVEBs at
the county level so each county must consider its
individual subarea MVEBs for the purposes of
implementing transportation conformity.

the portion of the safety margin applied
to the MVEBSs, the resulting difference
between the attainment level of
emissions from all sources and the
projected level of emissions from all

2 A safety margin is the difference between the
attainment level of emissions from all source
categories (i.e., point, area, and mobile) and the
projected level of emissions from all source
categories. The State may choose to allocate some

sources in the maintenance area, i.e., the
new safety margins, for each projected
year is listed.

of the safety margin to the MVEB, for transportation
conformity purposes, so long as the total level of
emissions from all source categories remains equal
to or less than the attainment level of emissions.
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TABLE 4—NEW SAFETY MARGINS FOR
THE ROCKY MOUNT AREA

Year VOC tpd NOx tpd
2005 N/A N/A
2008 —-0.59 0.0
2011 —0.51 —6.93
2014 -0.07 —-9.77
2017 -0.07 -7.79

As shown in Tables 2 and 3 above, the
Rocky Mount Area is projected to
steadily decrease its total VOC and NOx
emissions from the base year of 2008 to
the maintenance year of 2017. This VOC
and NOx emission decrease
demonstrates continued attainment/
maintenance of the 1997 8-hour ozone
NAAQS for ten years from 2008 (the
year the Area was effectively designated
attainment for the 1997 8-hour ozone
NAAQS) as required by the CAA. These
projected reductions of ozone
precursors indicates continued
maintenance of the 1997 8-hour ozone
NAAQS.

The revised MVEBs that North
Carolina submitted for the Rocky Mount
Area were developed with projected
mobile source emissions derived using
the MOBILE6 motor vehicle emissions
model. This model was the most current
model available at the time North
Carolina was performing its analysis.
However, EPA has now issued an
updated motor vehicle emissions model
known as Motor Vehicle Emission
Simulator or MOVES. In its
announcement of this model, EPA
established a two-year grace period for
continued use of MOBILE6.2 in regional
emissions analyses for transportation
plan and transportation improvement
programs (TIPs) conformity
determinations (extending to March 2,
2012),3 after which states (other than
California) must use MOVES in
conformity determinations for TIPs. As
stated above, MOBILE6.2 was the
applicable mobile source emissions
model that was available when the
original SIP was submitted. EPA’s
“Policy Guidance on the Use of
MOVES2010 and Subsequent Minor
Revisions for State Implementation Plan
Development, Transportation
Conformity, and Other Purposes”
(http://www.epa.gov/otaq/models/
moves/documents/420b12010.pdf)
explains that the CAA does not require
states that have already submitted SIPs
to revise these SIPs simply because a
new motor vehicle emissions model is
now available. The guidance further

3EPA recently extended the grace period to use
MOVES for regional emissions analysis in
conformity determinations to March 2, 2013 (77FR
11394).

states that the use of MOBILE6.2 in an
already submitted SIP should not be an
obstacle to approval of that SIP
assuming that it is otherwise approvable
because it would be unreasonable to
require revision to a SIP which in this
case was submitted prior to the release
of MOVES.

II1. Final Action

EPA is taking direct final action to
approve North Carolina’s February 7,
2011, SIP revision to allocate a portion
of the available safety margin to the
MVEBs for the 1997 8-hour ozone
NAAQS for the Rocky Mount, North
Carolina Area. The revised MVEBs, for
Edgecomb and Nash Counties in North
Carolina ensure continued attainment of
the 1997 8-hour ozone NAAQS through
the maintenance year 2017. EPA has
evaluated North Carolina’s February 7,
2011, SIP revision, and has determined
that it meets the applicable
requirements of the CAA and EPA
regulations, and is consistent with EPA
policy. On March 12, 2008, EPA issued
revised ozone NAAQS. The current
action, however, is being taken to
address requirements under the 1997 8-
hour ozone NAAQS.

EPA is publishing this rule without
prior proposal because the Agency
views this as a non-controversial
amendment and anticipates no adverse
comments. However, in the proposed
rules section of this Federal Register
publication, EPA is publishing a
separate document that will serve as the
proposal to approve the SIP revision
should an adverse comment be filed.
This rule will be effective on November
26, 2012 without further notice unless
the Agency receives adverse comment
by October 29, 2012. If EPA receives
such comments, then EPA will publish
a document withdrawing the final rule
and informing the public that the rule
will not take effect. All public
comments received will then be
addressed in a subsequent final rule
based on the proposed rule. EPA will
not institute a second comment period
on this action. Any parties interested in
commenting must do so at this time. If
no such comments are received, the
public is advised this rule will be
effective on November 26, 2012 and no
further action will be taken on the
proposed rule.

IV. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
Act and applicable federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,

EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely approves state law as meeting
federal requirements and does not
impose additional requirements beyond
those imposed by State law. For that
reason, this action:

¢ Isnot a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
0f 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian
country, and EPA notes that it will not
impose substantial direct costs on tribal
governments or preempt tribal law.

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
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of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by November 26, 2012. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this action for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. Parties with

objections to this direct final rule are
encouraged to file a comment in
response to the parallel notice of
proposed rulemaking for this action
published in the proposed rules section
of today’s Federal Register, rather than
file an immediate petition for judicial
review of this direct final rule, so that
EPA can withdraw this direct final rule
and address the comment in the
proposed rulemaking. This action may
not be challenged later in proceedings to
enforce its requirements. See section

307(b)(2).
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Ozone,
Intergovernmental relations,
Incorporation by reference, Nitrogen
dioxides, Reporting and recordkeeping
requirements, and Volatile organic
compounds.

Authority: 42 U.S.C. 7401 et seq.

Dated: September 11, 2012.
A. Stanley Meiburg,
Acting Regional Administrator, Region 4.

40 CFR part 52 is amended as follows:

PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart ll—North Carolina

m 2. Section 52.1770(e) is amended by
adding a new entry at the end of the
table for the “MVEB Update for the
Redesignation and Maintenance Plan for
the Rocky Mount, NC Area for the 1997
8-hour Ozone Standard” to read as
follows:

§52.1770 Identification of plan.
* * * * *
(e) * *x %

EPA APPROVED NORTH CAROLINA NON-REGULATORY PROVISIONS

Provision

State effective date

EPA approval date

Federal Register citation

* *

MVEB Update for the Redesignation and Maintenance Plan for

* * *

February 7, 2011

the Rocky Mount, NC Area for the 1997 8-hour Ozone Stand-

ard.

November 26, 2012

[Insert citation of publica-
tion].

[FR Doc. 2012-23716 Filed 9-26—12; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 300
[EPA-HQ-SFUND-1983-0002; FRL-9735-3]

National Oil and Hazardous
Substances Pollution Contingency
Plan; National Priorities List

AGENCY: Environmental Protection
Agency.
ACTION: Withdrawal of direct final rule.

SUMMARY: On August 20, 2012 EPA
published a Notice of Intent to Delete
and a direct final Notice of Deletion for
the Hooker (Hyde Park) Superfund Site
from the National Priorities List. The
EPA is withdrawing the Final Notice of
Deletion due to adverse comments that
were received during the public
comment period. After consideration of
the comments received, if appropriate,
EPA will publish a Notice of Deletion in
the Federal Register based on the
parallel Notice of Intent to Delete and
place a copy of the final deletion
package, including a Responsiveness

Summary, if prepared, in the Site
repositories.

DATES: Effective Date: This withdrawal
of the direct final action published
August 20, 2012 (77 FR 50038) is
effective as of September 27, 2012.

ADDRESSES:

Information Repositories:
Comprehensive information on the Site,
as well as the comments that we
received during the comment period,
are available in docket EPA-HQ-
SFUND-1983-0002, accessed through
the http://www.regulations.gov Web
site. Although listed in the docket
index, some information is not publicly
available, e.g., CBI or other information
whose disclosure is restricted by statue.
Certain other material, such as
copyrighted material, will be publicly
available only in hard copy. Publicly
available docket materials are available
either electronically in http://
www.regulations.gov or in hard copy at:
U.S. Environmental Protection Agency,
Region 2, Superfund Records Center,
290 Broadway, 18th Floor, New York,
NY 10007-1866, Phone: 212—637—4308,
Hours: Monday to Friday from 9 a.m. to
5 p.m. and U.S. EPA Western NY Public
Information Office, 86 Exchange Place,
Buffalo, NY 14204-2026, Telephone:

(716) 551-4410, Hours: Monday to
Friday from 8:30 a.m.—4 p.m.

FOR FURTHER INFORMATION CONTACT:
Gloria M. Sosa, Remedial Project
Manager, U.S. Environmental Protection
Agency, Region 2, 290 Broadway, 20th
Floor, New York, NY 10007-1866,
telephone: 212-637-4283, email:
sosa.gloria@epa.gov.

SUPPLEMENTARY INFORMATION:
List of Subjects in 40 CFR Part 300

Environmental protection, Air
pollution control, Chemicals, Hazardous
Waste, Hazardous substances,
Intergovernmental relations, Penalties,
Reporting and recordkeeping
requirements, Superfund, Water
pollution control, Water Supply.

Authority: 33 U.S.C. 1321(c)(2); 42 U.S.C.
9601-9657; E.O. 12777, 56 FR 54757, 3 CFR,
1991 Comp., p. 351; E.O. 12580, 52 FR 2923;
3 CFR, 1987 Comp., p. 193.

Dated: September 21, 2012.

Judith A. Enck,
Regional Administrator, Region 2.

m Accordingly, the amendment to Table
1 of Appendix B to CFR Part 300 to
remove the entry “Hooker (Hyde Park)”,
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“Niagara Falls”, “NY” is withdrawn as
of September 27, 2012.

[FR Doc. 2012-23819 Filed 9-26-12; 8:45 am]
BILLING CODE 6560-50-P

“$1,000,000,000” and adding, in its
place, “$1,000,000"".

[FR Doc. 2012—-23901 Filed 9-26-12; 8:45 am]
BILLING CODE 1505-01-D

HEALTH AND HUMAN SERVICES
DEPARTMENT

Administration for Children and
Families

45 CFR Part 301

State Plan Approval and Grant
Procedures

CFR Correction

In Title 45 of the Code of Federal
Regulations, Parts 200 to 499, revised as
of October 1, 2011, on page 221, in
§ 301.1 definitions for “Agent of a
Child” and “Attorney of a Child” are
added to read as follows:

§301.1 General definitions.

* * * * *

Agent of a Child means a caretaker
relative having custody of or
responsibility for the child.

* * * * *

Attorney of a Child means a licensed
lawyer who has entered into an
attorney-client relationship with either
the child or the child’s resident parent
to provide legal representation to the
child or resident parent related to
establishment of paternity, or the
establishment, modification, or
enforcement of child support. An
attorney-client relationship imposes an
ethical and fiduciary duty upon the
attorney to represent the client’s best
interests under applicable rules of

professional responsibility.
* * * * *

[FR Doc. 2012—-23893 Filed 9-26-12; 8:45 am]|
BILLING CODE 1505-01-D

DEPARTMENT OF DEFENSE

Defense Acquisition Regulations
System

48 CFR Part 209

Contractor Qualifications

CFR Correction

In Title 48 of the Code of Federal
Regulations, Chapter 2 (Parts 201-299),
revised as of October 1, 2011, on page
55, in section 209.104-70, paragraph (a)
is amended by revising the second
sentence to read as follows:

209.104-70 Solicitation provisions.

(a) * * * Any disclosure that the
government of a terrorist country has a
significant interest in an offeror or a
subsidiary of an offeror shall be
forwarded through agency channels to
the address at 209.104—1(g)(i)(C).

* * * * *

[FR Doc. 2012-23905 Filed 9-26—12; 8:45 am]
BILLING CODE 1505-01-D

DEPARTMENT OF DEFENSE

Defense Acquisition Regulations
System

48 CFR Part 205

Publicizing Contract Actions
CFR Correction

205.470 [Corrected]

In Title 48 of the Code of Federal
Regulations, Chapter 2 (Parts 201—299),
revised as of October 1, 2011, on page
38, in section 205.470, the first sentence
is corrected by removing

DEPARTMENT OF DEFENSE

Defense Acquisition Regulations
System

48 CFR Part 212

Acquisition of Commercial ltems
CFR Correction

212.504 [Corrected]

In Title 48 of the Code of Federal
Regulations, Chapter 2 (Parts 201—299),
revised as of October 1, 2011, on page
73, in section 212.504, paragraph (a) is
corrected by redesignating (iv) through
the first paragraph (xvii) as (iii) through
(xvi).

[FR Doc. 2012-23917 Filed 9-26—12; 8:45 am]
BILLING CODE 1505-01-D

DEPARTMENT OF DEFENSE

Defense Acquisition Regulations
System

48 CFR Part 227

Patents, Data, and Copyrights; CFR
Correction

In Title 48 of the Code of Federal
Regulations, Chapter 2 (Parts 201—299),

revised as of October 1, 2011, on page
206, in section 227.7102-1, paragraph
(c) is added to read as follows:

227.7102-1 Policy.

* * * * *

(c) The Government’s rights in a
vessel design, and in any useful article
embodying a vessel design, must be
consistent with the Government’s rights
in technical data pertaining to the
design (10 U.S.C. 7317; 17 U.S.C.
1301(a)(3)).

[FR Doc. 2012—-23925 Filed 9-26-12; 8:45 am]
BILLING CODE 1505-01-D

NATIONAL AERONAUTICS AND
SPACE ADMINISTRATION

48 CFR Parts 1812, 1828, and 1852
RIN 2700-AD55
Cross Waivers of Liability Clauses

AGENCY: National Aeronautics and
Space Administration.

ACTION: Final rule.

SUMMARY: NASA has adopted, with
minor changes, a final rule amending
the NASA FAR Supplement (NFS) to
consolidate and make changes to three
existing cross-waiver of liability
contract clauses, and to more closely
align the clauses with current mission
programs.

DATES: Effective Date: October 29, 2012.

FOR FURTHER INFORMATION CONTACT:
Leigh Pomponio, NASA, Office of
Procurement, Contract Management
Division (Suite 2P77); (202) 358—0592;
email: leigh.pomponio@nasa.gov.
SUPPLEMENTARY INFORMATION:

1. Background

A proposed rule was published on
May 5, 2011 (76 FR 25657) to
consolidate NASA'’s three existing cross-
waiver of liability clauses into two
clauses and to align the two clauses
with Agency mission requirements,
consistent with the cross-waiver of
liability regulatory authority at 14 CFR
part 1266. The regulatory authority at 14
CFR part 1266 was promulgated on
February 26, 2008 (73 FR 10143-50).
The February 2008 rule established
NASA'’s cross-waiver of liability
authority in two categories of NASA
agreements: (1) Agreements for ISS
activities pursuant to the “Agreement
Among the Government of Canada,
Governments of Member States of the
European Space Agency, the
Government of Japan, the Government
of the Russian Federation, and the
Government of the United States of
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America concerning Cooperation on the
Civil International Space Station”
(commonly referred to as the ISS
Intergovernmental Agreement, or IGA);
and (2) launch agreements involving
science or space exploration activities
unrelated to the ISS.

Following promulgation of the two-
category regulatory authority, the three-
category contract clause arrangement no
longer aligned. The procurement rule of
May 7, 2011 proposed to delete one
clause and realign the remaining two to
cover the two categories of contracts on
which cross-waivers of liability are
authorized and required: Contracts
supporting ISS and contracts supporting
launches into space that are not related
to the ISS. Clause 1852.228-72, Cross-
Waiver of Liability for Space Shuttle
Services will be deleted. Clause
1852.228-76 is amended and retitled
Cross-Waiver of Liability for
International Space Station Activities,
and 1852.228-78 is amended and
retitled Cross-Waiver of Liability for
Science or Space Exploration Activities
Unrelated to the International Space
Station. While the proposed rule
included continuing applicability of
cross waivers of liability to Space
Shuttle support contracts, this final rule
removes the Space Shuttle support
contract references because NASA will
not issue any new contracts for Space
Shuttle support. Further, wherever the
cross-waiver of liability clauses are
referenced in the NASA FAR
Supplement, conforming changes are
being made to clause numbers and
titles.

2. Discussion and Analysis

Two respondents submitted
comments in response to the proposed
rule. NASA reviewed and considered all
comments in the development of the
final rule. No changes are being made to
the rule as a result of the comments. A
discussion of the comments follows:

A. One respondent mistakenly cited
this docket number, but the comments
submitted were unrelated to this rule.

B. One respondent submitted 19
specific recommendations for change.
They are individually addressed below.
In general, the comments appear to
confuse the relationship NASA has with
its contractors vice that which NASA
has with Cooperating Parties under
cooperative Space Act agreements. This
procurement rule addresses only the
requirements for NASA contractors.
This rule does not address the
relationship that NASA has with other
entities under cooperative Space Act
agreements.

C. Comments:

1. 1852.228-76(a): The stated
objective is “to extend this cross-waiver
of liability to NASA contracts”
[emphasis added.] There is a distinction
between NFS contracts and Space Act
agreements that is recognized
throughout the proposed rule, but not
reflected in paragraph (a). Recommend
adding “Space Act agreements”.

NASA Response: The distinction
between NASA contracts and Space Act
agreements is recognized throughout the
rule, but this rule applies only to
contracts, and therefore, Space Act
agreements are not cited in the clause.
The purpose of this rule is to extend
cross-waivers of liability to contracts.
Space Act Agreements have their own
set of terms, and they are governed by
14 CFR part 1266. To the extent that
cross-waivers of liability apply to Space
Act agreements, the terms will be
included in the Space Act agreement.
Space Act agreements are outside the
scope of this Rule.

2.1852.228-76(b)(1): NASA contracts
should be added to the definition of
“Agreement’’ to ensure that the cross-
waiver clauses include FAR-based
contracts. NASA Response:
“Agreement”’, as defined in the clause,
is correct. Agreement, as used here,
refers to Space Act agreements between
NASA and Cooperating Parties, and
does not include contracts. Contracts
between NASA and contractors,
including subcontracts and supplier
contracts thereunder, are not
Agreements as defined in the clause.

3.1852.228-76(b)(5): The definition
of “Party”” should be amended to add
NASA contractors.

NASA Response: ‘“Party”, as defined
in the clause, refers to Parties to the
cooperative Space Act agreement, i.e.
the Space Act agreement between NASA
and a Cooperating Party. The definition
does not include contractors, and the
definition clearly states that contractors
and subcontractors are not ‘‘Parties”.

4. 1852.228-76(b)(6): Recommend
amending the definition of payload to
read ““all property to be flown or used
on or in a Launch or Transfer Vehicle
or the ISS”

NASA Response: It is not necessary to
add ““transfer vehicle” to the definition
of ““payload” because, at the time of
launch, a transfer vehicle is “property
flown on a launch vehicle”, and is
therefore included in the definition of
payload. While it is true that, at some
point, a transfer vehicle ceases to be
“payload” and becomes, instead, a
“space vehicle”, it is not necessary, for
purposes of this rule, to define that
point in time. A transfer vehicle is
subject to cross-waivers of liability
whether it is functioning as payload or

as a space vehicle. For a detailed
discussion on NASA’s development of a
definition of ““transfer vehicle,” please
see 73 FR 10146.

5.1852.228-76 (b)(7): The ‘“Protected
Space Operations” definition includes
certain activities “in implementation of
the IGA * * * and contracts to perform
work in support of NASA’s obligations
under the IGA and these related
agreements.” It appears that the
capitalized “Agreements” in this
sentence refers to the IGA; however,
“Agreement” is defined in the clause to
mean otherwise. Recommend clarifying
the distinction.

NASA response: Agreements as used
in 1852.228-76(b)(7) is consistent with
the definition of Agreement in the
clause. It does not refer specifically to
the IGA.

6. 1852.228-76(c)(1): Recommend
changing ““the contractor” to “each
party”’.

NASA response: The “contractor” is
the correct term. The purpose of the
clause is to require the contractor to
agree to a waiver of liability. The clause
does not apply to “‘each party” to other
agreements.

7.1852.228-76(c)(2): Recommend
changing ““‘the contractor” to “each
party” and “subcontractors” to “‘related
entities”.

NASA response: The clause is correct
as written. The clause requires the
contractor to extend the cross-waiver
liability to its subcontractors at any tier.
Use of the terms “Party” or ‘“‘related
entities” would, for reasons stated
above, be incorrect. 1852.228—
76(c)(2)(ii): Recommend changing
“subcontractors” to ‘‘related entities.”

NASA Response: See response to 7.

8. 1852.228-76(c)(4)(i): Recommend
changing ““the Government” to “a
Party”, and “own contractors or
between its own contractors and their
subcontractors and subcontractors” to ”’
related entities”.

NASA Response: The clause is correct
as written. Cross-waivers do not apply
between the Government and its
contractors or between a contractor and
its subcontractors. Contract terms and
conditions apply to these relationships.

9. 1852.228-76(c)(4)(v): Recommend
changing “contractor” to “party’” and
“subcontractor” to ‘“‘related entity”.

NASA Response: See response to 9.

10. 1852.228-76(c)(4)(vi):
Recommend changing “Government” to
““a Party” and ‘“‘contractor’s” to “other
Party’s” inserting the word
“contractual” before “obligations ” and
changing “contract” to “‘agreement”’.

NASA Response: The clause is correct
as written. Specifically, 1852.228—
76(c)(4)(vi) refers to the relationship
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between NASA and its contractor and
does not include any other parties or
any agreements.

11. 1852.228-78(b)(1): NASA
contracts should be amended to add the
definition of “Agreement” to ensure that
the cross-waiver clauses include FAR-
based contracts. We recommend
amending the definition as follows:
“Agreement” refers to any NASA Space
Act agreements or contracts that contain
the cross-waiver of liability provisions
authorized by 14 CFR Part 1266-104.”

NASA Response: This rule amends
the NASA FAR Supplement which
applies only to contracts and not Space
Act Agreements. Also see response to 2.

12. 1852.228-78(b)(4): Recommend
the definition of “Party’”’ be amended to
add NASA contracts.

NASA Response: See response to 3.

13. 1852.228-78(b)(5): Recommend
adding “Transfer Vehicle” to the
definition of “Payload”.

NASA Response: See response to 4.

14. 1852.228-78(c)(1): Recommend
changing “contractor” to “each Party”.

NASA Response: The clause is correct
as written. The contract clause obligates
the contractor. See response to 6 above.

15. 1852.228-78(c)(2): Recommend
changing “contractor” to “party’” and
“own subcontractors at all tiers” to
“related entities”.

NASA Response: The clause is correct
as written. See response to 7.

16. 1852.228-78(c)(4)(i): Recommend
changing “Government” to “‘a Party”
and “own contractors or between its
own contractors and their
subcontractors” to ”’ Related Entities”.

NASA Response: The clause is correct
as written. See response to 9.

17. 1852.228-78(c)(4)(v): Recommend
changing “contractor” to ““a Party” and
“subcontractors” to ‘related entities” .

NASA Response: The clause is correct
as written. See response to 9.

18. 1852.228-78(c)(4)(6): Recommend
changing “Government” to “‘a party”
and “‘contractor’s” to “other party’s”
and inserting the word “contractual”
before “obligations ”” and “‘contract” to
“agreement”’.

NASA Response: See response to 11.

3. Executive Orders 12866 and 13563

Executive Orders (E.O.s) 12866 and
13563 direct agencies to assess all costs
and benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health, and safety
effects, distributive impacts, and
equity). E.O. 13563 emphasizes the
importance of quantifying both costs
and benefits, of reducing costs, of

harmonizing rules, and of promoting
flexibility. This is not a significant
regulatory action and, therefore, was not
subject to review under section 6(b) of
E.O. 12866, Regulatory Planning and
Review, dated September 30, 1993. This
rule is not a major rule under 5 U.S.C.
804.

4. Regulatory Flexibility Act

NASA certifies that this final rule will
not have a significant economic impact
on a substantial number of small entities
within the meaning of the Regulatory
Flexibility Act, at 5 U.S.C. 601, et. seq.,
because it the rule does not impose any
additional requirements on small
business. The rule updates and realigns
already-existing requirements.

5. Paperwork Reduction Act

The Paperwork Reduction Act (Pub.
L. 104-13) is not applicable because the
NFS changes do not impose information
collection requirements that require the
approval of the Office of Management
and Budget under 44 U.S.C. 3501, et
seq.

List of Subjects in 48 CFR Parts 1812,
1828, and 1852

Government procurement.

William P. McNally,
Assistant Administrator for Procurement.

Accordingly, 48 CFR parts 1812, 1828,
and 1852 are amended as follows:

m 1. The authority citation for 48 CFR
parts 1812, 1828, and 1852 continues to
read as follows:

Authority: 42 U.S.C. 2455(a), 2473(c)(1).

PART 1812—ACQUISITION OF
COMMERCIAL ITEMS

m 2. In section 1812.301, paragraph
(0)@1)(K) is removed and reserved, and
paragraphs (f)(i)(L) and (f)(i)(M) are
revised to read as follows:

1812.301 Solicitation provisions and
contract clauses for the acquisition of
commercial items.

Mm@ = * =

(L) 1852.228-76, Cross-Waiver of
Liability for International Space Station
Activities.

(M) 1852.228-78, Cross-Waiver of
Liability for Science or Space
Exploration Activities unrelated to the

International Space Station.
* * * * *

PART 1828—BONDS AND INSURANCE

m 3. Section 1828.371 is revised to read
as follows:

1828.371 Clauses incorporating cross-
waivers of liability for International Space
Station activities and Science or Space
Exploration activities unrelated to the
International Space Station.

(a) In contracts covering International
Space Station activities, or Science or
Space Exploration activities unrelated to
the International Space Station that
involve a launch, NASA shall require
the contractor to agree to waive all
claims against any entity or person
defined in the clause based on damage
arising out of Protected Space
Operations. This cross-waiver shall
apply only if the person, entity, or
property causing the damage is involved
in Protected Space Operations and the
person, entity, or property damaged is
damaged by virtue of its involvement in
Protected Space Operations. The cross-
waivers will require the contractor to
extend the cross-waiver provisions to
their subcontractors at any tier and
related entities ensuring those
subcontractors and related entities also
waive all claims against any entity or
person defined in the clause for
damages arising out of Protected Space
Operations. The purpose of the clauses
prescribed in this section is to extend
the cross-waivers under other
agreements to NASA contractors that
perform work in support of NASA’s
obligations under these agreements.

(b) The contracting officer shall insert
the clause at 1852.228-78, Cross-Waiver
of Liability for Science or Space
Exploration Activities unrelated to the
International Space Station, in
solicitations and contracts above the
simplified acquisition threshold for the
acquisition of launches for science or
space exploration activities unrelated to
the International Space Station or for
acquisitions for science or space
exploration activities that are not related
to the International Space Station but
involve a launch. If a science or space
exploration activity is in support of the
International Space Station, the
contracting officer shall insert the clause
prescribed by paragraph (c) of this
section and designate its application to
that particular launch.

(c) The contracting officer shall insert
the clause at 1852.228-76, Cross-Waiver
of Liability for International Space
Station Activities, in solicitations and
contracts above the simplified
acquisition threshold when the work to
be performed involves Protected Space
Operations, as that term is defined in
the clause, relating to the International
Space Station.

(d) At the contracting officer’s
discretion, the clauses prescribed by
paragraphs (b) and (c) of this section
may be used in solicitations, contracts,
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new work modifications, or extensions
to existing contracts under the
simplified acquisition threshold
involving science or space exploration
activities unrelated to the International
Space Station, or International Space
Station activities, respectively, in
appropriate circumstances. Examples of
such circumstances are when the value
of contractor property on a Government
installation used in performance of the
contract is significant, or when it is
likely that the contractor or
subcontractor will have its valuable
property exposed to risk or damage
caused by other participants in the
science or space exploration activities
unrelated to the International Space
Station, or International Space Station
activities.

PART 1852—SOLICITATION
PROVISIONS AND CONTRACT
CLAUSES

1852.228-72 [Removed]

m 4. Section 1852.228-72 is removed.
m 5. Section 1852.228-76 is revised to
read as follows:

1852.228-76 Cross-waiver of liability for
international space station activities.

As prescribed in 1828.371(c) and (d),
insert the following clause:

CROSS-WAIVER OF LIABILITY FOR
INTERNATIONAL SPACE STATION
ACTIVITIES (OCT 2012)

(a) The Intergovernmental Agreement
Among the Government of Canada,
Governments of Member States of the
European Space Agency, the Government of
Japan, the Government of the Russian
Federation, and the Government of the
United States of America concerning
Cooperation on the Civil International Space
Station (IGA) for the International Space
Station (ISS) contains a cross-waiver of
liability provision to encourage participation
in the exploration, exploitation, and use of
outer space through the ISS. The objective of
this clause is to extend this cross-waiver of
liability to NASA contracts in the interest of
encouraging participation in the exploration,
exploitation, and use of outer space through
the International Space Station (ISS). The
Parties intend that this cross-waiver of
liability be broadly construed to achieve this
objective.

(b) As used in this clause, the term:

(1) “Agreement” refers to any NASA Space
Act agreement that contains the cross-waiver
of liability provision authorized by 14 CFR
1266.102.

(2) “Damage’” means:

(i) Bodily injury to, or other impairment of
health of, or death of, any person;

(ii) Damage to, loss of, or loss of use of any
property;

(iii) Loss of revenue or profits; or

(iv) Other direct, indirect, or consequential
Damage.

(3) “Launch Vehicle” means an object, or
any part thereof, intended for launch,
launched from Earth, or returning to Earth
which carries Payloads or persons, or both.

(4) “Partner State” includes each
Contracting Party for which the IGA has
entered into force, pursuant to Article 25 of
the IGA or pursuant to any successor
agreement. A Partner State includes its
Cooperating Agency. It also includes any
entity specified in the Memorandum of
Understanding (MOU) between NASA and
the Government of Japan to assist the
Government of Japan’s Cooperating Agency
in the implementation of that MOU.

(5) “Party” means a party to a NASA Space
Act agreement involving activities in
connection with the ISS and a party that is
neither the prime contractor under this
contract nor a subcontractor at any tier.

(6) “Payload” means all property to be
flown or used on or in a Launch Vehicle or
the ISS.

(7) “Protected Space Operations’ means
all Launch or Transfer Vehicle activities, ISS
activities, and Payload activities on Earth, in
outer space, or in transit between Earth and
outer space in implementation of the IGA,
MOUs concluded pursuant to the IGA,
implementing arrangements, and contracts to
perform work in support of NASA’s
obligations under these Agreements. It
includes, but is not limited to:

(i) Research, design, development, test,
manufacture, assembly, integration,
operation, or use of Launch or Transfer
Vehicles, the ISS, Payloads, or instruments,
as well as related support equipment and
facilities and services; and

(ii) All activities related to ground support,
test, training, simulation, or guidance and
control equipment and related facilities or
services. “Protected Space Operations” also
includes all activities related to evolution of
the ISS, as provided for in Article 14 of the
IGA. “Protected Space Operations” excludes
activities on Earth which are conducted on
return from the ISS to develop further a
Payload’s product or process for use other
than for ISS-related activities in
implementation of the IGA.

(8) “Related Entity”” means:

(i) A contractor or subcontractor of a Party
or a Partner State at any tier;

(ii) A user or customer of a Party or a
Partner State at any tier; or

(iii) A contractor or subcontractor of a user
or customer of a Party or a Partner State at
any tier. The terms ‘““contractor” and
“subcontractor” include suppliers of any
kind.

(9) “Transfer Vehicle” means any vehicle
that operates in space and transfers Payloads
or persons or both between two different
space objects, between two different
locations on the same space object, or
between a space object and the surface of a
celestial body. A Transfer Vehicle also
includes a vehicle that departs from and
returns to the same location on a space
object.

(c) Cross-waiver of liability:

(1) The Contractor agrees to a cross-waiver
of liability pursuant to which it waives all
claims against any of the entities or persons
listed in paragraphs (c)(1)(i) through (c)(1)(iv)

of this clause based on Damage arising out of
Protected Space Operations. This cross-
waiver shall apply only if the person, entity,
or property causing the Damage is involved
in Protected Space Operations and the
person, entity, or property damaged is
damaged by virtue of its involvement in
Protected Space Operations. The cross-
waiver shall apply to any claims for Damage,
whatever the legal basis for such claims,
against:

(i) A Party as defined in (b)(5) of this
clause;

(ii) A Partner State other than the United
States of America;

(iii) A Related Entity of any entity
identified in paragraph (c)(1)(i) or (c)(1)(ii) of
this clause; or

(iv) The employees of any of the entities
identified in paragraphs (c)(1)(i) through
(c)(1)(iii) of this clause.

(2) In addition, the contractor shall, by
contract or otherwise, extend the cross-
waiver of liability set forth in paragraph (c)(1)
of this clause to its subcontractors at any tier
by requiring them, by contract or otherwise,
to:

(i) Waive all claims against the entities or
persons identified in paragraphs (c)(1)(i)
through (c)(1)(iv) of this clause; and

(ii) Require that their subcontractors waive
all claims against the entities or persons
identified in paragraphs (c)(1)(i) through
(c)(1)(@iv) of this clause.

(3) For avoidance of doubt, this cross-
waiver of liability includes a cross-waiver of
claims arising from the Convention on
International Liability for Damage Caused by
Space Objects, which entered into force on
September 1, 1972, where the person, entity,
or property causing the Damage is involved
in Protected Space Operations and the
person, entity, or property damaged is
damaged by virtue of its involvement in
Protected Space Operations.

(4) Notwithstanding the other provisions of
this clause, this cross-waiver of liability shall
not be applicable to:

(i) Claims between the Government and its
own contractors or between its own
contractors and subcontractors;

(ii) Claims made by a natural person, his/
her estate, survivors or subrogees (except
when a subrogee is a Party to an Agreement
or is otherwise bound by the terms of this
cross-waiver) for bodily injury to, or other
impairment of health of, or death of, such
person;

(iii) Claims for Damage caused by willful
misconduct;

(iv) Intellectual property claims;

(v) Claims for Damage resulting from a
failure of the contractor to extend the cross-
waiver of liability to its subcontractors and
related entities, pursuant to paragraph (c)(2)
of this clause;

(vi) Claims by the Government arising out
of or relating to the contractor’s failure to
perform its obligations under this contract.

(5) Nothing in this clause shall be
construed to create the basis for a claim or
suit where none would otherwise exist.

(6) This cross-waiver shall not be
applicable when 49 U.S.C. Subtitle IX,
Chapter 701 is applicable.

(End of clause)
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m 6. Section 1852.228-78 is revised to
read as follows:

1852.228-78 Cross-waiver of liability for
science or space exploration activities
unrelated to the International Space Station.

As prescribed in 1828.371(b) and (d),
insert the following clause:

CROSS-WAIVER OF LIABILITY FOR
SCIENCE OR SPACE EXPLORATION
ACTIVITIES UNRELATED TO THE
INTERNATIONAL SPACE STATION

(OCT 2012)

(a) The purpose of this clause is to extend
a cross-waiver of liability to NASA contracts
for work done in support of Agreements
between Parties involving Science or Space
Exploration activities that are not related to
the International Space Station (ISS) but
involve a launch. This cross-waiver of
liability shall be broadly construed to achieve
the objective of furthering participation in
space exploration, use, and investment.

(b) As used in this clause, the term:

(1) “Agreement” refers to any NASA Space
Act agreement that contains the cross-waiver
of liability provision authorized in 14 CFR
1266.104.

(2) “Damage’” means:

(i) Bodily injury to, or other impairment of
health of, or death of, any person;

(ii) Damage to, loss of, or loss of use of any
property;

(iii) Loss of revenue or profits; or

(iv) Other direct, indirect, or consequential
Damage;

(3) “Launch Vehicle” means an object, or
any part thereof, intended for launch,
launched from Earth, or returning to Earth
which carries Payloads or persons, or both.

(4) “Party” means a party to a NASA Space
Act agreement for Science or Space
Exploration activities unrelated to the ISS
that involve a launch and a party that is
neither the prime contractor under this
contract nor a subcontractor at any tier
hereof.

(5) “Payload” means all property to be
flown or used on or in a Launch Vehicle.

(6) “Protected Space Operations” means
all Launch or Transfer Vehicle activities and
Payload activities on Earth, in outer space, or
in transit between Earth and outer space in
implementation of an Agreement for Science
or Space Exploration activities unrelated to
the ISS that involve a launch. Protected
Space Operations begins at the signature of
the Agreement and ends when all activities
done in implementation of the Agreement are
completed. It includes, but is not limited to:

(i) Research, design, development, test,
manufacture, assembly, integration,
operation, or use of Launch or Transfer
Vehicles, Payloads, or instruments, as well as
related support equipment and facilities and
services; and

(ii) All activities related to ground support,
test, training, simulation, or guidance and
control equipment, and related facilities or
services.

Protected Space Operations excludes
activities on Earth which are conducted on
return from space to develop further a
payload’s product or process other than for

the activities within the scope of an
Agreement.

(7) “Related entity” means:

(i) A contractor or subcontractor of a Party
at any tier;

(ii) A user or customer of a Party at any
tier; or

(iii) A contractor or subcontractor of a user
or customer of a Party at any tier.

Note to paragraph (a)(7): The terms
“contractors” and “subcontractors” include
suppliers of any kind.

(8) “Transfer Vehicle” means any vehicle
that operates in space and transfers Payloads
or persons or both between two different
space objects, between two different
locations on the same space object, or
between a space object and the surface of a
celestial body. A Transfer Vehicle also
includes a vehicle that departs from and
returns to the same location on a space
object.

(c) Cross-waiver of liability:

(1) The Contractor agrees to a waiver of
liability pursuant to which it waives all
claims against any of the entities or persons
listed in paragraphs (c)(1)(i) through (c)(1)(iv)
of this clause based on Damage arising out of
Protected Space Operations. This cross-
waiver shall apply only if the person, entity,
or property causing the Damage is involved
in Protected Space Operations and the
person, entity, or property damaged is
damaged by virtue of its involvement in
Protected Space Operations. The waiver shall
apply to any claims for Damage, whatever the
legal basis for such claims, against:

(i) A Party;

(ii) A Party to another NASA Agreement or
contract that includes flight on the same
Launch Vehicle;

(iii) A Related Entity of any entity
identified in paragraphs (c)(1)(i) or (c)(1)(ii)
of this clause; or

(iv) The employees of any of the entities
identified in (c)(1)(i) through (iii) of this
clause.

(2) The Contractor agrees to extend the
cross-waiver of liability as set forth in
paragraph (c)(1) of this clause to its own
subcontractors at all tiers by requiring them,
by contract or otherwise, to:

(i) Waive all claims against the entities or
persons identified in paragraphs (c)(1)(i)
through (c)(1)(iv) of this clause; and

(ii) Require that their Related Entities
waive all claims against the entities or
persons identified in paragraphs (c)(1)(i)
through (c)(1)(iv) of this clause.

(3) For avoidance of doubt, this cross-
waiver of liability includes a cross-waiver of
claims arising from the Convention on
International Liability for Damage Caused by
Space Objects, entered into force on 1
September 1972, in which the person, entity,
or property causing the Damage is involved
in Protected Space Operations and the
person, entity, or property damaged is
damaged by virtue of its involvement in
Protected Space Operations.

(4) Notwithstanding the other provisions of
this clause, this cross-waiver of liability shall
not be applicable to:

(i) Claims between the Government and its
own contractors or between its own
contractors and subcontractors;

(ii) Claims made by a natural person, his/
her estate, survivors, or subrogees (except
when a subrogee is a Party to an Agreement
or is otherwise bound by the terms of this
cross-waiver) for bodily injury to, or other
impairment of health, or death of such
person;

(iii) Claims for Damage caused by willful
misconduct;

(iv) Intellectual property claims;

(v) Claims for damages resulting from a
failure of the contractor to extend the cross-
waiver of liability to its subcontractors and
related entities, pursuant to paragraph (c)(2)
of this clause; or

(vi) Claims by the Government arising out
of or relating to a contractor’s failure to
perform its obligations under this contract.

(5) Nothing in this clause shall be
construed to create the basis for a claim or
suit where none would otherwise exist.

(6) This cross-waiver shall not be
applicable when 49 U.S.C. Subtitle IX,
Chapter 701 is applicable.

(End of Clause)

[FR Doc. 2012-23715 Filed 9-26—12; 8:45 am]
BILLING CODE 7510-01-P

DEPARTMENT OF DEFENSE

Defense Acquisition Regulations
System

48 CFR Part 3415

Contracting by Negotiation

CFR Correction

In Title 48 of the Code of Federal
Regulations, Chapter 29 to End, revised
as of October 1, 2011, on page 150, in
section 3415.605, paragraph (d) is
correctly revised, and section 3415.606
is added to read as follows:

3415.605 Content of unsolicited
proposals.
* * * * *

d. No prior commitments were
received from Departmental employees
regarding acceptance of this proposal.

Date:

Organization:

Name:

Title:

(This certification must be signed by a
responsible person authorized to enter
into contracts on behalf of the
organization.)

3415.606 Agency procedures.

(b)(1) The HCA or designee is the
contact point to coordinate the receipt,
control, and handling of unsolicited
proposals.



59344 Federal Register/Vol. 77,

No. 188/ Thursday, September 27, 2012/Rules and Regulations

(2) Offerors must direct unsolicited
proposals to the HCA.
[FR Doc. 2012—-23944 Filed 9-26-12; 8:45 am]|
BILLING CODE 1505-01-D

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 622
[Docket No. 040205043-4043-01]
RIN 0648-XC134

Fisheries of the Caribbean, Gulf of
Mexico, and South Atlantic; 2012
Commercial Accountability Measure
and Closure for South Atlantic
Vermilion Snapper

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; closure.

SUMMARY: NMFS implements
accountability measures (AMs) for the
commercial sector for vermilion snapper
in the exclusive economic zone (EEZ) of
the South Atlantic. The Science
Research Director (SRD) has estimated
that commercial landings for vermilion
snapper are projected to have reached
the commercial annual catch limit
(ACL) on September 28, 2012.
Therefore, NMFS closes the commercial
sector for vermilion snapper in the
South Atlantic EEZ on September 28,
2012, and it will remain closed
throughout the remainder of the fishing
year. This closure is necessary to protect
the vermilion snapper resource.

DATES: This rule is effective 12:01 a.m.,
local time, September 28, 2012, until
12:01 a.m., local time, January 1, 2013.
FOR FURTHER INFORMATION CONTACT:
Catherine Hayslip, telephone: 727-824—
5305, email:
Catherine.Hayslip@noaa.gov.

SUPPLEMENTARY INFORMATION: The
snapper-grouper fishery of the South
Atlantic includes vermilion snapper and
is managed under the Fishery
Management Plan for the Snapper-
Grouper Fishery of the South Atlantic
Region (FMP). The FMP was prepared

by the South Atlantic Fishery
Management Council and is
implemented under the authority of the
Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act) by regulations
at 50 CFR part 622.

The commercial ACL (commercial
quota) for vermilion snapper in the
South Atlantic is 302,523 1b (137,222
kg), gutted weight, for the current
fishing period, July 1 through December
31, 2012, as specified in 50 CFR
622.42(e)(4)(ii).

In accordance with regulations at 50
CFR 622.49(b)(6)(i), NMFS is required to
close the commercial sector for
vermilion snapper when the commercial
ACL (commercial quota) for the
applicable portion of the fishing year
has been reached, or is projected to be
reached, by filing a notification to that
effect with the Office of the Federal
Register. NMFS has determined that the
commercial ACL (commercial quota) for
South Atlantic vermilion snapper will
have been reached by September 28,
2012. Accordingly, the commercial
sector for South Atlantic vermilion
snapper is closed effective 12:01 a.m.,
local time, September 28, 2012, until
12:01 a.m., local time, January 1, 2013.

The operator of a vessel with a valid
commercial vessel permit for South
Atlantic snapper-grouper having
vermilion snapper onboard must have
landed and bartered, traded, or sold
such vermilion snapper prior to 12:01
a.m., local time, September 28, 2012.
During the closure, the bag limit
specified in 50 CFR 622.39(d)(1)(v),
applies to all harvest or possession of
vermilion snapper in or from the South
Atlantic EEZ, including the bag limit
that may be retained by the captain or
crew of a vessel operating as a charter
vessel or headboat. The bag limit for
such captain and crew is zero. During
the closure, the possession limits
specified in 50 CFR 622.39(d)(2) apply
to all harvest or possession of vermilion
snapper in or from the South Atlantic
EEZ. During the closure, the sale or
purchase of vermilion snapper taken
from the EEZ is prohibited. The
prohibition on sale or purchase does not
apply to the sale or purchase of
vermilion snapper that were harvested,
landed ashore, and sold prior to 12:01
a.m., local time, September 28, 2012,

and were held in cold storage by a
dealer or processor. For a person on
board a vessel for which a Federal
commercial or charter vessel/headboat
permit for the South Atlantic snapper-
grouper fishery has been issued, the sale
and purchase provisions of the
commercial closure for vermilion
snapper would apply regardless of
whether the fish are harvested in state
or Federal waters, as specified in 50
CFR 622.43(a)(5)(ii).

Classification

This action responds to the best
available information recently obtained
from the fishery. The Assistant
Administrator for Fisheries, NOAA,
(AA), finds that the need to immediately
implement this action to close the
commercial sector for vermilion snapper
constitutes good cause to waive the
requirements to provide prior notice
and opportunity for public comment
pursuant to the authority set forth in 5
U.S.C. 553(b)(B), as such procedures
would be unnecessary and contrary to
the public interest. Such procedures
would be unnecessary because the rule
establishing the closure has been subject
to notice and comment, and all that
remains is to notify the public of the
closure. Allowing prior notice and
opportunity for public comment is
contrary to the public interest. This
action needs to be immediately
implemented to protect vermilion
snapper because the capacity of the
fishing fleet allows for rapid harvest of
the quota. Prior notice and opportunity
for public comment would require time
and would potentially result in a
harvest well in excess of the established
commercial ACL (commercial quota).

For the aforementioned reasons, the
AA also finds good cause to waive the
30-day delay in the effectiveness of this
action under 5 U.S.C. 553(d)(3).

This action is taken under 50 CFR
622.43(a) and is exempt from review
under Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: September 24, 2012.
Lindsay Fullenkamp,

Acting Deputy Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2012-23815 Filed 9-24-12; 4:15 pm]
BILLING CODE 3510-22-P
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NUCLEAR REGULATORY
COMMISSION

10 CFR Parts 50, 52, 54, and 100

[Docket No. PRM-50-106; NRC—-2012-0177]

Environmental Qualifications of
Electrical Equipment

AGENCY: Nuclear Regulatory
Commission.

ACTION: Petition for rulemaking; notice
of receipt.

SUMMARY: The U.S. Nuclear Regulatory
Commission (NRC or the Commission)
received a petition for rulemaking
(PRM), dated June 18, 2012, which was
filed with the NRC by the Natural
Resources Defense Council, Inc. (NRDC)
and Mr. Paul M. Blanch (collectively,
the petitioners). The petition was
docketed by the NRC on June 22, 2012,
and assigned Docket No. PRM—-50-106.
The petitioners request that the NRC
initiate a rulemaking ‘‘to revise its
regulations to clearly and unequivocally
require the environmental qualification
of all safety-related cables, wires,
splices, connections and other ancillary
electrical equipment that may be
subjected to submergence and/or
moisture intrusion during normal
operating conditions, severe weather,
seasonal flooding, seismic events, and
post-accident conditions, both inside
and outside of containment.” The NRC
is not instituting a public comment
period for this PRM at this time.

ADDRESSES: Please refer to Docket ID
NRC-2012-0177 when contacting the
NRC about the availability of
information for this petition. You may
access information related to this
petition, which the NRC possesses and
are publicly available, by any of the
following methods:

e Federal Rulemaking Web Site: Go to
http://www.regulations.gov and search
for Docket ID NRC-2012-0177. Address
questions about NRC dockets to Carol
Gallagher; telephone: 301-492-3668;
email: Carol.Gallagher@nrc.gov.

e NRC’s Agencywide Documents
Access and Management System
(ADAMS): You may access publicly
available documents online in the NRC
Library at http://www.nrc.gov/reading-
rm/adams.html. To begin the search,
select “Begin Web-based ADAMS
Search.” For problems with ADAMS,
please contact the NRC’s Public
Document Room (PDR) reference staff at
1-800-397-4209, 301-415-4737, or by
email to pdr.resource@nrc.gov. The
ADAMS accession number for each
document referenced in this notice (if
that document is available in ADAMS)
is provided the first time that a
document is referenced. The petition,
PRM-50-106, is available in ADAMS
under Accession Number
ML12177A377.

e NRC’s PDR: You may examine and
purchase copies of public documents at
the NRC’s PDR, Room O1-F21, One
White Flint North, 11555 Rockville
Pike, Rockville, Maryland 20852.

FOR FURTHER INFORMATION CONTACT:
Cindy Bladey, Chief, Rules,
Announcements, and Directives Branch,
Division of Administrative Services,
Office of Administration, U.S. Nuclear
Regulatory Commission, Washington,
DC 20555-0001; telephone: 301-492—
3667, email: Cindy.Bladey@nrc.gov.
SUPPLEMENTARY INFORMATION:

I. The Petitioners

The NRDC ““is a national non-profit
membership environmental
organization with offices in New York
City, Washington, DC, San Francisco,
Chicago, Los Angeles, and Beijing.”” The
NRDC'’s “activities include maintaining
and enhancing environmental quality
and monitoring federal agency actions
to ensure that federal statutes enacted to
protect human health and the
environment are fully and properly
implemented.” Mr. Paul Blanch, the
primary author of the petition, “is a
consultant and expert witness” on
“nuclear and electrical engineering.”

I1. The Petition

The petitioners request that the NRC
“institute a rulemaking to revise the
regulatory requirements for the
environmental qualification of electrical
equipment important to the safe
operation of existing and new reactors.”
Specifically, the petitioners request that
““the regulatory requirements contained
in 10 CFR §50.49, Criteria 2 and 4 in

Appendix A to 10 CFR 50, and 10 CFR
54 * * * be clarified and supplemented
with regard to the environmental
qualification of electrical equipment
exposed to ‘submergence in water,
condensation, wetting, and other
environmental stresses’ during routine
operation and infrequent events (e.g.,
flooding).”

The petitioners state that the designs
for nuclear power plants currently
operating in the U.S. “feature electrical
cables and wires between power sources
(e.g., transformers, batteries and
emergency power supplies) and safety
equipment throughout the facility.” The
petitioners further state that “[wl]ith few
exceptions, these cables and wires are
only designed for dry, low humidity
environments and, therefore, not
qualified for moist or wet environments.
Cables and wires with insulation surface
defects caused during or exacerbated by
installation are more prone to failure
when submerged in water or subjected
to moisture intrusion. It was generally
assumed (petitioner Blanch included)
that these containers would remain
dry.” The petitioners assert that “[b]y
existing NRC regulation, it was
unnecessary to specify that these cables
and wire remain functional under
submerged conditions.”

The petitioners state that “General
Design Criterion (GDC) 2, Design Bases
for Protection Against Natural
Phenomena, and GDC 4, Environmental
and Dynamic Effects Design Bases,
established regulatory requirements for
the design of nuclear power plants.”
The petitioners assert that “[t]he large
number of electrical failures that were
experienced during the Three Mile
Island (TMI) accident in March 1979
demonstrated that these regulatory
requirements, or their enforcement,
were inadequate to ensure that electrical
equipment would remain functional.”

The petitioners interpret NUREG/CR—
6384, Vol. 1, “Literature Review of
Environmental Qualification of Safety-
Related Electric Cables” (ADAMS
Accession Number ML.031600732),
dated April 1996, to indicate that “[t]he
aforementioned ‘high probability of
impairment’ that helped focus the
selection of cable penetrations during
TMI inspections already indicates that
moisture and submersion causes cable
damage and demonstrates NRC’s
acknowledgment of the matter thus
corroborating the necessity of this
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rulemaking. If these conditions cause a
high probability of impairment
following an accident, it is logical to
assume that these conditions produce a
similar outcome in the absence of or
prior to an accident as well.”

The petitioners state that “[t]he NRC
recognized from the TMI accident the
need to strengthen the regulatory
requirements for electrical equipment.
The NRC revised its regulations to
include specific requirements in 10
C.F.R. §50.49, wherein § (e)(6) explicitly
addressed the submergence factor|[.]”
The petitioners further state that “[t]he
regulation did not further limit this
requirement to where the cables and
wires were located. But the NRC staff
introduced such a limitation through
* * * (Generic Letter 82—-09,
‘Environmental Qualification of Safety-
Related Electrical Equipment,” [ADAMS
Accession Number ML031080281],
dated April 20, 1982[.]” The petitioners
state that ““[r]ain water and ground
water routinely submerge underground
cables and wires. The safety
implications from the failure of a safety-
related cable inside containment
submerged by an accident, outside
containment submerged by a high
energy line break, or outside
containment submerged by nature are
identical—that safety function is lost. It
matters little if the portion of a safety-
related cable inside containment and
the portion of that same cable outside
containment in a high energy line break
area survive if another portion of that
same cable routed underground fails
due to submergence.”

The petitioners further state that
“[tThe TMI accident and laboratory
testing have shown that moisture/
submergence of electrical cables and
wires significantly increase the
probability of failure. Failure of the
cables and wires also causes failure of
connected components[.]” The
petitioners assert that “NRC
requirements only state that safety
systems should remain functional and
do not provide conditions or acceptance
criteria for degraded cables.
Additionally, cable degradation as an
ongoing process is not a reported issue
unless it leads to the failure of a cable
system or it is discovered that the cables
are operating in conditions for which
they were not intended.” The NRC
issued two Information Notices
regarding submerged electrical cables,
Information Notice 2002-12,
“Submerged Safety-Related Electrical
Cables,” (ADAMS Accession Number
ML020790238) and Information Notice
2010-26, “Submerged Electrical
Cables,” (ADAMS Accession Number
ML102800456). The petitioners stated

that the NRC did not request specific
action from the licensees. The
petitioners further state that “[t]he
observations in [Information Notice]
2010-26 range from licensee failures to
establish preventative maintenance and
test programs or their failure to verify
and maintain suitable environments for
series of electrical cable systems. In
certain cases, the inspections discovered
that a number of cable systems were
being subjected to conditions for which
they were not designed for, such as
‘continuous underwater environments,’
which led to concerning levels of
insulation degradation and cable failure.
These affected cable systems included
safety-related power cables, where the
inspectors noted that failures in these
systems could disable important
accident mitigation systems.”

In Staff Requirements Memorandum
(SRM) for SECY-92-223, “Resolution of
Deviations Identified During the
Systematic Evaluation Program,”
(ADAMS Accession Number
ML003763736), dated September 18,
1992, the Commission provided
direction to its staff regarding the
applicability of the GDC. The petitioners
state that “[t]he problem is that past
NRC decisions have constrained or
eliminated the applicability of these
regulatory requirements” and ‘“‘the
Commission has determined that these
requirements are NOT to be applied to
the majority of reactors.” The
petitioners further state that “[t]he
regulation did not further limit this
requirement to where the cables and
wires were located.” The petitioners
assert that a statement by Judge Ann
Marshall Young “further expounds on
the need for rulemaking and
clarification of 10 C.F.R §50.49 to
address cables that may be exposed to
harsh environments during normal,
abnormal, and accident conditions.
Electrical cables and wires are prone to
accelerated failure rates when
submerged in water or exposed to high
humidity unless designed and qualified
for these environmental conditions. The
NRC’s regulatory requirements address
environmental qualification of safety-
related systems, structures, and
components, including electric cables
and wires.”

The petitioners state that “[t]his
rulemaking will supplement and clarify
NRC’s regulatory requirements to ensure
that safety-related electrical cables and
wires will be properly qualified for all
the environmental conditions they may
experience during routine operation and
following accidents regardless of when
a reactor received its construction
permit or where the safety-related cable
is located.”

Dated at Rockville, Maryland, this 21st day
of September 2012.

For the Nuclear Regulatory Commission.
Annette L. Vietti-Cook,
Secretary of the Commission.
[FR Doc. 2012—-23792 Filed 9-26-12; 8:45 am|
BILLING CODE 7590-01-P

NATIONAL CREDIT UNION
ADMINISTRATION

12 CFR Part 701
RIN 3133—-AE08

Payday-Alternative Loans
AGENCY: National Credit Union
Administration (NCUA).

ACTION: Advance notice of proposed
rulemaking (ANPR).

SUMMARY: The NCUA Board (Board) is
currently reviewing its regulation
governing payday-alternative loans
(PAL or PAL loans), formerly known as
short-term, small amount loans. The
Board intends to improve the regulation
to encourage more federal credit unions
(FCUs) to offer PAL loans and believes
it may be necessary to amend the
regulation. The Board seeks comment
on how best to approach this. Although
the Board identifies specific issues for
discussion below, it encourages
commenters to discuss any issue related
to improving the regulation.

DATES: Comments must be received on
or before November 26, 2012.

ADDRESSES: You may submit comments
by any of the following methods (Please
send comments by one method only):

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e NCUA Web Site: http://www.ncua.
gov/RegulationsOpinionsLaws/
proposed_regs/proposed_regs.html.
Follow the instructions for submitting
comments.

e Email: Address to regcomments@
ncua.gov. Include “[Your name]
Comments on Advance Notice of
Proposed Rulemaking for Part 701, PAL
Amendments” in the email subject line.

e Fax:(703) 518—-6319. Use the
subject line described above for email.

e Mail: Address to Mary Rupp,
Secretary of the Board, National Credit
Union Administration, 1775 Duke
Street, Alexandria, Virginia 22314—
3428.

e Hand Delivery/Courier: Same as
mail address.

Public Inspection: You may view all
public comments on NCUA’s Web site
at http://www.ncua.gov/Legal/Regs/
Pages/PropRegs.aspx as submitted,


http://www.ncua.gov/RegulationsOpinionsLaws/proposed_regs/proposed_regs.html
http://www.ncua.gov/RegulationsOpinionsLaws/proposed_regs/proposed_regs.html
http://www.ncua.gov/RegulationsOpinionsLaws/proposed_regs/proposed_regs.html
http://www.ncua.gov/Legal/Regs/Pages/PropRegs.aspx
http://www.ncua.gov/Legal/Regs/Pages/PropRegs.aspx
http://www.regulations.gov
http://www.regulations.gov
mailto:regcomments@ncua.gov
mailto:regcomments@ncua.gov

Federal Register/Vol. 77, No. 188/ Thursday, September 27, 2012 /Proposed Rules

59347

except for those we cannot post for
technical reasons. NCUA will not edit or
remove any identifying or contact
information from the public comments
submitted. You may inspect paper
copies of comments in NCUA’s law
library at 1775 Duke Street, Alexandria,
Virginia 22314, by appointment
weekdays between 9 a.m. and 3 p.m. To
make an appointment, call (703) 518—
6546 or send an email to OGCMail@
ncua.gov.

FOR FURTHER INFORMATION CONTACT:
Frank Kressman, Associate General
Counsel, Office of General Counsel, at
the above address or telephone (703)
518—-6540.

SUPPLEMENTARY INFORMATION:

1. Background
A. The PAL Rule
B. Evaluation of PAL Data and Justification
for the Rulemaking
II. Questions for Comment

I. Background
A. The PAL Rule

On September 16, 2010, the Board
amended its general lending rule to
enable FCUs to offer PAL loans,
previously referred to as short-term,
small amount loans, as an alternative to
predatory payday loans.® PAL loans can
help certain members to break free of
their dependency on high-cost payday
loans. To help FCUs afford to make PAL
loans, which tend to have higher rates
of default than mainstream loan
products, the PAL rule permits FCUs to
charge a higher rate of interest for PAL
loans if certain conditions are met.

The term “payday loan” generally
refers to a small amount, short-term loan
that is intended to cover a borrower’s
expenses until his or her next payday,
which is when the loan is to be repaid
in full.2 Historically, payday loans have
been made by lenders who charge high
fees and often engage in predatory
lending practices. While some payday
loan borrowers use these loans
sparingly, many find themselves in a
cycle of having their loans “rollover”
repeatedly, and they incur more high
fees as a result. These borrowers are
often unable to break free of this
unhealthy dependence on payday loans.

As part of the solution, the Board is
determined to provide a regulatory
framework for FCUs to make PAL loans
a viable alternative to predatory payday
loans. The Board intends the PAL loan
rule to provide short- and long-term
benefits for current payday borrowers.
In the short term, the rule provides

175 FR 58285 (Sept. 24, 2010).
2NCUA Instruction 10200, Credit Union Online
Instruction Guide, page 32 (12/2009).

borrowers with a responsible alternative
to high-cost payday loans. In the long
term, the rule permits FCUs to offer
borrowers a way to break the cycle of
reliance on payday loans by building
creditworthiness and transitioning to
traditional, mainstream financial
products.

The current PAL regulation permits
FCUs to charge an interest rate for PAL
loans that is 1000 basis points above the
general interest rate set by the Board for
non-PAL loans, provided the following
conditions are met:

(1) The principal amount of the PAL
loan is not less than $200 and not more
than $1000;

(2) The PAL loan has a minimum
maturity term of one month and a
maximum maturity term of six months;

(3) The FCU does not make more than
three PAL loans in any rolling six-
month period to any one borrower and
makes no more than one PAL loan at a
time to a borrower;

(4) The FCU does not rollover any
PAL loan;

(5) The FCU fully amortizes the loan;

(6) The FCU sets a minimum length
of membership requirement of at least
one month;

(7) The FCU charges an application
fee to all members applying for a new
PAL loan that reflects the actual costs
associated with processing the
application, but in no case may the
application fee exceed $20; and

(8) The FCU includes, in its written
lending policies, a limit on the aggregate
dollar amount of PAL loans made to a
maximum of 20% of net worth and
implements appropriate underwriting
guidelines to minimize risk; for
example, requiring a borrower to verify
employment by producing at least two
recent pay stubs.?

The rule also includes a best practices
section, which discusses ways to help
ensure the product remains viable and
responsible.

B. Evaluation of PAL Data and
Justification for the Rulemaking

In the 2010 rulemaking, the Board
indicated that, after one year, it would
review the PAL loan data collected on
the 5300 call reports and reevaluate the
requirements of the rule.# As of
September 30, 2011, 372 FCUs reported
offering PAL loans with an aggregate
balance of $13.6 million on 36,768
outstanding loans.

The most recent data shows that as of
June 30, 2012, 420 FCUs reported
offering PAL loans with an aggregate
balance of approximately $16.7 million
on 41,264 outstanding loans.

312 CFR 701.21(c)(7)(iii).
4]d. at 58288.

The Board notes that, during this
nine-month period, there was a slight
increase in the number of participating
FCUs, and it commends those FCUs that
offer PAL loans to their members. The
Board intends to increase the
participation level in a meaningful way
and ensure that all FCUs that choose to
offer PAL loans are able to recover their
costs.

The Board acknowledges that some
FCUs may choose not to offer PAL loans
because their members do not need
them. Further, the Board recognizes that
some FCUs offer other non-PAL loan
products and services to their members
that also reduce dependence on
traditional payday lenders.
Nevertheless, there are many credit
union members who would benefit
greatly from enhanced access to PAL
loans. Accordingly, the Board is
committed to making PAL loans a more
widespread product for those members
who need them and making it is easier
and more affordable for those FCUs that
choose to offer them. NCUA advises that
an FCU can only make PAL loans
available to its members if the FCU can
afford to make these loans.

II. Questions for Comment

The Board is considering ways to
improve the PAL regulation. An
increase in the permissible application
fee may enable FCUs with higher
application processing costs to afford to
offer PAL loans to their members. The
Board understands that actual costs to
process an application may be higher for
some FCUs based on geographic
location or the level of underwriting a
particular FCU chooses to conduct.
While the Board does not expect FCUs
to generate a large return from these
loans, it does not expect FCUs to offer
PAL loans at a loss, which could
threaten the FCUs’ safety and
soundness.

The Board could consider increasing
the permissible application fee without
making any other changes or it could
increase the fee in conjunction with a
decrease in the permissible loan interest
rate. The Board understands that some
credit unions prefer not to charge a
higher interest rate on PAL loans, but
must do so to offset the higher degree
of risk associated with these loans. The
Board invites comment on if a higher
application fee cap alone would
encourage more credit unions to make
PAL loans or if credit unions would
prefer any application fee increase to be
linked with a lower permissible interest
rate.

Although the Board is considering
increasing the maximum application
fee, the Board notes that under
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Regulation Z (Reg Z), an application fee
may only serve to recoup the actual
costs incurred by an FCU to process a
PAL loan application. FCUs would still
need to accurately account for their
costs in determining a permissible
application fee, and they would not be
able to use this fee to offset losses
associated with this type of lending.
NCUA will continue to scrutinize these
fees to ensure compliance with Reg Z
and ensure PAL loans remain a
beneficial product for FCU members.

In addition to seeking comment on
the application fee and interest rate, the
Board seeks comment on all aspects of
the regulation. The questions
enumerated below are intended to
stimulate commenter response and
suggest areas where NCUA may improve
the rule to encourage more FCUs to offer
PAL loans. Commenters should feel free
to comment on any aspect of the PAL
regulation. Of course, commenters
should include reasonable justification
for all comments provided.

Additional Questions for Consideration

(1) Should the Board increase the
permissible PAL loan interest rate,
which is currently set at 28% (based on
1000 basis points above the maximum
interest rate established by the Board for
non-PAL loans)?

(2) Should the Board expand the
permissible loan range, which is
currently set from $200 to $1000?

(3) Should the Board permit PAL loan
maturities of shorter than one month or
longer than six months?

(4) Should the Board allow FCUs to
make more than one PAL loan at a time
to a borrower?

(5) Should the Board eliminate or
decrease the one-month minimum
length of membership requirement?

I. Background
II. Discussion
A. Rate Base
B. Rate of Return
C. Composite Tax Return
III. Information Collection Statement ....
IV. Environmental Analysis

V. Regulatory Flexibility Act [Analysis or Certification]

VI. Comment Procedures
VII. Document Availability

(Issued September 20, 2012)

1. The Federal Energy Regulatory
Commission (Commission) proposes to
modify the reporting requirements on
Page 700, Annual Cost of Service Based
Analysis Schedule, of FERC Form No. 6,
Annual Report of Oil Pipeline
Companies (Form 6), to facilitate the

(6) Should the Board increase the
limit on the permissible aggregate dollar
amount of loans made, which currently
is 20% of an FCU’s net worth?

In addition to soliciting comments on
the current PAL rule, the Board is also
interested in learning about viable
payday-alternative products credit
unions are currently offering their
members. The Board invites
commenters to describe products and
programs they offer and to share details
about the business models they use to
execute successful programs.

By the National Credit Union
Administration Board on September 21,
2012.

Mary Rupp,

Secretary of the Board.

[FR Doc. 2012-23718 Filed 9-26-12; 8:45 am]
BILLING CODE 7535-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Part 357

[Docket No. RM12-18-000]

Revisions to Page 700 of FERC Form
No. 6

AGENCY: Federal Energy Regulatory
Commission, DOE.

ACTION: Notice of proposed rulemaking.

SUMMARY: The Federal Energy
Regulatory Commission (Commission)
proposes to modify Page 700 of FERC
Form No. 6 (Form 6) to facilitate the
calculation of a pipeline’s actual return
on equity. The Commission proposes to
expand the information provided

calculation of a pipeline’s actual rate of
return on equity based upon Page 700
data. The modifications to Page 700
include requiring additional
information regarding rate base, rate of

regarding rate base (line 5), rate of
return (line 6), return on rate base (line
7), and income tax allowance (line 8).

DATES: Comments are due November 26,
2012.

ADDRESSES: Comments, identified by
docket number, may be filed in the
following ways:

e Electronic Filing through: http://
www.ferc.gov. Documents created
electronically using word processing
software should be filed in native
applications or print-to-PDF format and
not in a scanned format.

e Mail/Hand Delivery: Those unable
to file electronically may mail or hand-
deliver comments to: Federal Energy
Regulatory Commission, Secretary of the
Commission, 888 First Street NE.,
Washington, DC 20426.

Instructions: For detailed instructions
on submitting comments and additional
information on the rulemaking process,
see the Comment Procedures Section of
this document

FOR FURTHER INFORMATION CONTACT:

James Sarikas (Technical Information),
Office of Energy Market Regulation,
888 First Street NE., Washington, DC
20426, (202) 502-6831, James.
Sarikas@ferc.gov.

Brian Holmes (Technical Information),
Office of Enforcement, 888 First Street
NE., Washington, DC 20426, (202)
502—-6008, Brian.Holmes@ferc.gov.

Andrew Knudsen (Legal Information),
Office of the General Counsel, 888
First Street NE., Washington, DC
20426, (202) 502-6527, Andrew.
Knudsen@ferc.gov.

SUPPLEMENTARY INFORMATION:
Table of Contents

Paragraph
Nos.

9
11
13
19

..................................................................................................................................................................... 25

26
27
31

return, return on rate base, and income
taxes.?

1 Concurrent with the issuance of this NOPR, the
Commission is issuing a final rule in Docket No.
RM11-21-000, Revision to Form No. 6.
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I. Background

2. The Commission is responsible for
regulating the rates, terms and
conditions that oil pipelines charge for
transportation under the Interstate
Commerce Act (ICA).2 The ICA
prohibits pipelines from charging rates
that are ‘““‘unjust and unreasonable” and
permits shippers and the Commission to
challenge both pre-existing and newly
filed rates.?

3. To assist the Commission in the
administration of its jurisdictional
responsibilities, the ICA authorizes the
Commission to prescribe annual or
other periodic reports.# Through Form
6, the Commission collects annual
financial information from crude and
refined product pipelines ® subject to
the Commission’s jurisdiction, as
prescribed in section 357.2 of the
Commission’s regulations.® Form 6 ““is
intended to be both a financial and
ratemaking document.” 7

4. Page 700 of Form 6 provides a
simplified presentation of an oil
pipeline’s jurisdictional cost-of-service.
Page 700 serves as a preliminary
screening tool to evaluate pipeline
rates.8 However, ‘“Page 700 information
alone is not intended to show what a
just and reasonable rate should be.” 9
Currently, pipelines are required to
provide the following on Page 700:
Operating and Maintenance Expenses
(line 1), Depreciation Expense (line 2),
AFUDC Depreciation (line 3),
Amortization of Deferred Earnings (line
4), Rate Base (line 5), Rate of Return
(line 6), Return on Rate Base (line 7),
Income Tax Allowance (line 8), Total
Cost of Service (line 9), Total Interstate
Operating Revenues (line 10),

249 U.S.C. 1, et seq.

349 U.S.C. 13(1), 15(1), (7). Just and reasonable
rate are ‘rates yielding sufficient revenue to cover
all proper costs, including federal income taxes,
plus a specified return on invested capital.” City of
Charlottesville v. FERC, 774 F.2d 1205, 1207 (D.C.
Cir. 1985).

449 App. U.S.C. 1-85 (2000).

5Hereafter, the term “oil pipeline” shall include
both crude and refined product pipelines.

618 CFR 357.2 (2012).

7 Revisions to and Electronic Filing of the FERC
Form No. 6 and Related Uniform Systems of
Accounts, Order No. 620, FERC Stats. & Regs.,
Regulation Preambles July 1996—-December 2000
{31,115, at p. 31,954 (2000) (citing Cost of Service
Requirements and Filing Requirements for Oil
Pipelines, Order No. 571, FERC Stats. & Regs.,
Regulation Preambles Jan. 1991-June 1996 {31,006,
at p. 31,169 (1995) and Form 6, p. I, Roman
Numeral 1; on reh’g, Order No. 620-A, 94 FERC
61,130 (2001); order on reh’g, Order No. 620-A, 94
FERC 961,130 (2001)).

8 All jurisdictional pipelines are required to file
page 700, including pipelines exempt from filing
the full Form 6. 18 CFR 357.2(a)(2) and (a)(3)
(2012).

90rder No. 571-A, 69 FERC | 61,411, at p.
31,254 (1994).

Throughput in Barrels (line 11), and
Throughput in Barrel-Miles (line 12).

II. Discussion

5. The Commission proposes to
modify Page 700 to more easily enable
the calculation of a pipeline’s actual rate
of return on equity consistent with the
ratemaking principles embodied in
Opinion 154-B, et al. The actual rate of
return on equity reflects the relationship
between a pipeline’s revenues and its
cost of service. As a result, the actual
rate of return on equity is particularly
useful information when using Page 700
to evaluate whether a pipeline’s rates
are just and reasonable consistent with
the Commission’s mandate under the
ICA.

6. To provide the data necessary to
calculate the actual return on equity,
Page 700 must be modified to include
additional information related to rate
base, rate of return, return on rate base,
and income tax rates.

A. Rate Base

7. The Commission seeks to enhance
the information provided on Page 700
related to rate base, rate of return, and
return on rate base. The components of
an oil pipeline’s rate base are governed
by the Trended Original Cost
Methodology adopted by the
Commission in Opinion No. 154-B. 10
Under this methodology, a pipeline’s
Rate Base consists of (1) The Original
Cost Rate Base, (2) any unamortized
amounts from the oil pipeline’s Starting
Rate Base Write-Up (SRB),? and (3)
Accumulated Net Deferred Earnings.12

8. Consistent with Opinion No. 154—
B, the Commission proposes to enhance
the Rate Base information provided on
line 5 of Page 700 by adding (1) Rate
Base — Original Cost (proposed line 5a),
(2) Rate Base — Unamortized Starting

10 See Williams Pipeline Co., Opinion No. 154-B,
31 FERC q 61,377 (1985), order on reh’g, Opinion
No. 154—C, 33 FERC { 61,327 (1985). Instruction
No. 2 of Page 700 of the FERC Form No. 6 requiring
the values “be computed consistent with the
Commission’s Opinion No. 154-B et al.
methodology * * *.”

11 The Starting Rate Base Write-Up is a
transitional rate base element employed to bridge
the transition from a valuation ratemaking
methodology to the Trended Original Cost
methodology as adopted in Opinion 154-B. The
SRB was to be amortized over the estimated life of
the pipeline at the time the SRB was established.

12 The trended original cost methodology divides
the nominal return on equity component of the cost
of service into real return and an inflationary
return. The real return is collected in the current
year. The Net Deferred Earnings consists of the
inflation component, which is deferred to be
recovered in annual installments over the
remaining life of the pipeline. See Opinion No.
154-B, 31 FERC { 61,377 (1985), order on reh’g,
Opinion No. 154-C, 33 FERC 61,327 (1985). See,
e.g., BP West Coast Prods., LLC v. FERC, 374 F.3d
1263, 1282-83 (D.C. Cir. 2004).

Rate Base Write-Up (proposed line 5b),
(3) Rate Base — Accumulated Net
Deferred Earnings (proposed line 5c¢).
The sum of proposed lines 5a, 5b and
5¢ comprise the pipeline’s Trended
Original Cost Rate Base, which is
currently reported on line 5 of Page 700
and which the Commission proposes to
move to line 5d entitled Total Rate
Base — Trended Original Cost— (5a + 5b
+ 5c).

B. Rate of Return

9. The Commission proposes to
require oil pipelines to report the cost
of equity and cost of debt components
that constitute the overall Weighted
Cost of Capital currently reported as
“Rate of Return” on line 6, Page 700.
Specifically, the Commission proposes
to include additional information
related to debt and equity capital
structure ratios, i.e. (1) Rate of
Return — Adjusted Capital Structure
Ratio for Long Term Debt (proposed line
6a), (2) Rate of Return — Adjusted
Capital Structure Ratio for Proprietary
Capital (proposed line 6b).13 The
Commission further proposes to add
information related to the cost of debt
and the cost of equity, specifically: (1)
Rate of Return — Cost of Long Term Debt
Capital (proposed line 6c¢), (2) Rate of
Return —Real Cost of Proprietary
Capital 14 (proposed line 6d). This
additional information forms the basis
for the Rate of Return — Weighted
Average Cost of Capital (the total of 6a
* 6¢ + 6b * 6d), which is now reported
as ‘“Rate of Return” on line 6 on Page
700 and which the Commission
proposes to move to line 6e.

C. Return on Rate Base

10. The Commission proposes to
require oil pipelines to report additional
information related to the Return on
Rate Base in line 7. The Return on Rate
Base currently reported on line 7
combines the pipeline’s return on equity
and the portion of the pipeline’s return
allocated to paying its cost of debt. The

13 The Adjusted Capital Structure Ratio adjusts
upward the level of equity in capital structure to
account for the treatment of Accumulated Deferred
Earnings under the Opinion 154-B Methodology.
Under the 154-B Methodology, a pipeline’s return
on the Original Cost and the SRB Write-Up is based
on a weighted average of the cost of debt and the
return on equity. However, a pipeline’s rate of
return on Accumulated Net Deferred Earnings is the
equivalent to the rate of return on equity (proposed
line 6d) and does not include a cost of debt
component. The upward adjustment to equity ratio
allows the pipeline to apply its weighted average
cost of capital consisting of debt and equity to one
rate base. ARCO Pipe Line Co., 53 FERC { 61,398
at 62,388-89.

14 The real cost of capital excludes the
inflationary component of the nominal return that
is placed in Net Deferred Earnings pursuant to the
trended original cost methodology.
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Commission proposes to require the
pipeline to include on Page 700 the
Return on Rate Base —Debt Component
(proposed line 7a) 15 and the Return on
Rate Base — Equity Component
(proposed line 7b).16 The Commission
proposes to report on proposed on line
7c the Total Return on Rate Base —(7a +
7b), which is the same information
currently reported on line 7.

D. Composite Tax Rate

11. The Commission proposes to
modify the Page 700 to include the
Composite Tax Rate used to determine
the “Income Tax Allowance.” 17 Line 8
of the Page 700 currently requires each
pipeline to report the total dollar
amount attributable to the “Income Tax
Allowance” in its cost-of-service. The
Commission proposes to add a new line
8a which will require a pipeline to
report its “Composite Tax Rate
Percentage.”

12. The Commission defines the
Composite Tax Rate Percentage as the
sum, adjusted consistent with
Commission policy, of (a) the applicable
state income tax rate and (b) a federal
income tax rate. As filed on Page 700,
the Composite Tax Rate Percentage
should reflect the income tax rate used
pursuant to Commission’s policies to
determine the Income Tax Allowance
reported on line 8.18

13. The Composite Tax Rate
Percentage will create a better
understanding of the differential
between a pipeline’s Total Interstate
Operating Revenues (line 10) and the
pipeline’s Total Cost of Service (line 9).
Specifically, the Composite Tax Rate
Percentage may be used to determine
the portion of this differential that is
attributable to income taxes under
Commission policy, and the portion that
may be treated as part of a pipeline’s
actual return on equity.

15 Return on Rate Base —Debt Component will be
the equivalent of the weighted average cost of debt
(product of proposed lines 6a and 6¢) multiplied by
the Trended Original Cost Rate Base (proposed line
5d).

16 Return on Rate Base — Equity Component will
be the equivalent of the weighted average cost of
equity (product of proposed lines 6b and 6d)
multiplied by the Trended Original Cost Rate Base
(proposed line 5d).

17 The Commission’s income tax policy permits
“an income tax allowance for all entities or
individuals owning public utility assets, provided
that entity or individual has an actual or potential
income tax liability to be paid on that income from
those assets.” Inquiry Regarding Income Tax
Allowances, 111 FERC { 61,139 (2005).

18 For instance, the business structure for a large
number of oil pipelines is a Master Limited
Partnership (MLP). The income tax allowance for an
MLP pipeline is based upon the tax liability of the
owners.

E. Calculation of Actual Rate of Return
on Equity

14. These modifications to Page 700
will provide information that may be
used to calculate a pipeline’s actual rate
of return on equity. The actual rate of
return on equity is determined by
dividing (a) the actual return on equity
by (b) the equity portion of Trended
Original Cost Rate Base reported on line
5d. The actual return on equity is the
sum of three components that can be
derived using the proposed
modifications to Page 700: (a) The
return on equity embedded in a
pipeline’s Page 700 Total Cost of Service
(proposed line 7b); (b) the difference,
adjusted for taxes, between a pipeline’s
Total Interstate Operating Revenues
(proposed Line 10) and a pipeline’s
Total Cost of Service (proposed Line
9); 19 and (c) the current year’s
contribution to Net Deferred Earnings,
which is calculated by multiplying the
equity portion of the Trended Original
Cost Rate Base (line 5d) by the current
year’s Department of Labor’s consumer
price index for all urban areas (CPI-
U).ZO

15. Once the actual return on equity
has been derived, it may be divided by
the equity portion of Trended Original
Cost Rate Base. The equity portion of
the Trended Original Cost Rate base
consists of the Trended Original Cost
Rate Base (proposed line 5d) multiplied
by the equity component of capital
structure (proposed line 6b).

16. These proposed modifications to
Page 700 will increase the usefulness of
Page 700. Prior to this proposal, any
attempt to estimate an oil pipeline’s
actual return on equity required
assumptions regarding several cost of
service components, including capital
structure (proposed lines 6a and 6b), the
composite income tax rate (proposed
line 8a), and the return on equity
embedded in a pipeline’s Page 700 cost
of service (proposed line 7b). The
Commission believes this additional
information will make Page 700 a more
useful tool for evaluating a pipeline’s
rates; however, it welcomes comments
as to whether the proposed changes

19 The difference between the pipeline’s Total
Interstate Operating Revenues (Line 10) and Total
Cost of Service (proposed Line 9) provides the
pipeline’s earnings above its Total Cost of Service.
As described above, the Composite Tax Rate
Percentage may be used to determine the portion of
this differential that is attributable to income taxes
under Commission policy and the portion that may
be treated as part of a pipeline’s actual return on
equity.

20 As noted in footnote 16, the trended original
cost methodology divides the nominal return on
equity component of the cost of service into real
return and an inflationary return.

herein are sufficient for the goals we
have described above.

F. Conclusion

17. As discussed herein, the proposed
modifications will facilitate the
calculation of the actual rate of return
on equity based upon Page 700 data.
The actual rate of return on equity is
particularly useful information when
using Page 700 to evaluate a pipeline’s
rates. The additional information
proposed to be reported will impose
almost no additional burden on oil
pipelines because pipelines already
must develop cost of service supporting
calculations to determine the Income
Tax Allowance, Rate Base, Rate of
Return, and Return on Rate Base
reported on Page 700. Given these
existing requirements, the Commission
does not anticipate that these proposed
additions to Page 700 of Form 6 will
impose a significant burden on oil
pipelines.

G. Effective Date

18. The Commission proposes that the
changes to Form 6 are to be effective for
reporting in the 2013 Form 6. The 2013
Form 6 must be filed on or before April
18, 2014.21 The new schedule appearing
on Page 700 therefore would not be
required for Form 6 filings until April
18, 2014, for the reporting year ending
December 31, 2013.

II1. Information Collection Statement

19. The Office of Management and
Budget (OMB) regulations require
approval of certain information
collection requirements imposed by
agency rules.22 Upon approval of a
collection(s) of information, OMB will
assign an OMB control number and an
expiration date. Respondents subject to
the filing requirements of an agency rule
will not be penalized for failing to
respond to these collections of
information unless the collections of
information display a valid OMB
control number. The Paperwork
Reduction Act (PRA) 23 requires each
federal agency to seek and obtain OMB
approval before undertaking a collection
of information directed to ten or more
persons or contained in a rule of general
applicability.24

20. The Commission is submitting
these reporting requirements to OMB for
its review and approval under section

2118 CFR 357.1.

225 CFR 1320.

2344 U.S.C. 3501-3520.

24 OMB’s regulations at 5 CFR 1320.3(c)(4)(i)
require that “Any recordkeeping, reporting, or
disclosure requirement contained in a rule of
general applicability is deemed to involve ten or
more persons.”’
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3507(d) of the PRA. Comments are
solicited on the Commission’s need for
this information, whether the
information will have practical utility,
the accuracy of provided burden
estimates, ways to enhance the quality,
utility, and clarity of the information to

be collected, and any suggested methods
for minimizing the respondent’s burden,
including the use of automated
information techniques.

21. The Commission’s estimate of the
additional Public Reporting Burden and
cost related to the proposed rule in
Docket RM12-18-000 follow.

22. For the recurring effort involved
in filing the data on proposed lines 5a—
5¢, 6a—6e, 7a—7c, and 8a of Page 700 for
2013 and future years, we estimate that
the change in burden is 0.5 hours per
year per respondent.

Estimated Total : Total
Annual additional estimated Eggﬂ}giﬁ estimated
RM12-18-000, FERC Form 6 number of burden per additional cost per filer additional
fliers filer burden (g) 25 cost
(Hr) (Hr) $)
Filing new proposed lines on page 700 ........cccccceeerereenenne. 166 0.5 88 $34.51 $3,036.88

23. Information Collection Cost and
Burden: The Commission seeks
comments on the costs and burden to
comply with these requirements.

Title: FERC Form 6, Annual Report of
Oil Pipeline Companies.

Action: Proposed Revisions to the
FERC Form 6.

OMB Control No: 1902-0022.

Respondents: Oil pipelines.

Frequency of Responses: Annual.

Necessity of the Information: This
action ensures the availability of data
consistent with the Commission’s
obligation to regulate interstate oil and
petroleum product pipeline rates and
the intent of Page 700, to enable the
Commission and shippers to monitor
and analyze interstate pipeline costs.

Internal review: The Commission has
reviewed the proposed changes and has
determined that the changes are
necessary. These requirements conform
to the Commission’s need for efficient
and sufficient information collection,
communication, and management with
regard to the oil pipeline sector of the
energy industry. The Commission has,
by means of internal review, assured
itself that there is specific, objective
support for the burden estimates
associated with the information
collection requirements.

24. Interested persons may obtain
information on the reporting
requirements by contacting: Federal
Energy Regulatory Commission, 888
First Street NE., Washington, DC 20426
[Attention: Ellen Brown, Office of the
Executive Director, email:
DataClearance@ferc.gov, Phone: (202)
502—-8663, fax: (202) 273-0873].
Comments on the requirements of this
rule may also be sent to the Office of

25Based on an estimated average cost per
employee for 2012 (including salary plus benefits)
of $143,540, the estimated average hourly cost per
employee is $69.01. The average work year is 2,080
hours.

26 Order No. 486, Regulations Implementing the
National Environmental Policy Act, 52 FR 47897
(Dec. 17, 1987), FERC Stats. & Regs. 130,783 (1987).

Information and Regulatory Affairs,
Office of Management and Budget,
Washington, DC 20503 [Attention: Desk
Officer for the Federal Energy
Regulatory Commission]. For security
reasons, comments should be sent by
email to OMB at
oira_submission@omb.eop.gov. Please
reference OMB Control No. 1902—-0022,
FERC-6 and the docket number of this
proposed rulemaking in your
submission.

IV. Environmental Analysis

25. The Commission is required to
prepare an Environmental Assessment
or an Environmental Impact Statement
for any action that may have a
significant adverse effect on the human
environment.26 The actions taken here
fall within categorical exclusions in the
Commission’s regulations for
information gathering, analysis, and
dissemination.2” Therefore, an
environmental assessment is
unnecessary and has not been prepared
in this rulemaking.

V. Regulatory Flexibility Act

26. The Regulatory Flexibility Act of
1980 (RFA) generally requires agencies
to prepare certain statements,
descriptions, and analyses of proposed
rules that will have a significant
economic impact on a substantial
number of small business entities.28
Agencies are not required to make such
an analysis if a rule would not have
such an effect.

27. The Commission does not believe
that this proposed rule will have an
adverse impact on small entities, nor
will it impose upon them any
significant costs of compliance. The

2718 CFR 380.4(a)(5).

285 U.S.C. 601-12.

29 The RFA definition of “small entity” refers to
the definition provided in the Small Business Act,
which defines a “small business concern” as a
business that is independently owned and operated
and that is not dominant in its field of operation.

Commission identified 29 small entities
as respondents to the requirements in
the proposed rule.29 As explained
above, the Commission estimates that
the change to Page 700 will increase the
paperwork burden of preparing Page
700 by approximately $34.51 per
respondent. The Commission does not
estimate that there are any other
regulatory burdens associated with this
proposed rule. Therefore the
Commission certifies that the proposed
rule will not have a significant impact
on a substantial number of small
entities. Accordingly, no regulatory
flexibility analysis is required.

VI. Comment Procedures

28. The Commission invites interested
persons to submit comments on the
matters and issues proposed in this
notice to be adopted, including any
related matters or alternative proposals
that commenters may wish to discuss.
Comments are due 60 days from
publication in the Federal Register.
Comments must refer to Docket No.
RM12-18-000, and must include the
commenter’s name, the organization
they represent, if applicable, and their
address in their comments.

29. The Commission encourages
comments to be filed electronically via
the eFiling link on the Commission’s
web site at http://www.ferc.gov. The
Commission accepts most standard
word processing formats. Documents
created electronically using word
processing software should be filed in
native applications or print-to-PDF
format and not in a scanned format.
Commenters filing electronically do not
need to make a paper filing.

15 U.S.C. 632. The Small Business Size Standards
component of the North American Industry
Classification System defines a small oil pipeline
company as one with less than 1,500 employees.
See 13 CFR parts 121, 201.
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30. Commenters that are not able to
file comments electronically must send
an original of their comments to:
Federal Energy Regulatory Commission,
Secretary of the Commission, 888 First
Street NE., Washington, DC 20426.

31. All comments will be placed in
the Commission’s public files and may
be viewed, printed, or downloaded
remotely as described in the Document
Availability section below. Commenters
on this proposal are not required to
serve copies of their comments on other
commenters.

VII. Document Availability

32. In addition to publishing the full
text of this document in the Federal
Register, the Commission provides all
interested persons an opportunity to
view and/or print the contents of this
document via the Internet through the
Commission’s Home Page (http://
www.ferc.gov) and in the Commission’s
Public Reference Room during normal
business hours (8:30 a.m. to 5 p.m.
Eastern time) at 888 First Street NE.,
Room 2A, Washington DC 20426.

33. From the Commission’s Home
Page on the Internet, this information is
available on eLibrary. The full text of

this document is available on eLibrary
in PDF and Microsoft Word format for
viewing, printing, and/or downloading.
To access this document in eLibrary,
type the docket number excluding the
last three digits of this document in the
docket number field.

34. User assistance is available for
eLibrary and the Commission’s Web site
during normal business hours from the
Commission’s Online Support at 202—
502—6652 (toll free at 1-866—208—3676)
or email at ferconlinesupport@ferc.gov,
or the Public Reference Room at (202)
502-8371, TTY (202) 502—8659. Email
the Public Reference Room at
public.referenceroom@ferc.gov.

By direction of the Commission.
Kimberly D. Bose,
Secretary.

Appendix A—Summary of Proposed
Changes to FERC Form 6, Page 700

Line 5a is added to read as follows:
Rate Base — Original Cost
Line 5b is added to read as follows:
Rate Base —Unamortized Starting Rate Base
Write-Up
Line 5c¢ is added to read as follows:

Rate Base — Accumulated Net Deferred
Earnings

Line 5d is added to read as follows:

Total Rate Base — Trended Original Cost — (5a
+ 5b + 5¢)

Line 6a is added to read as follows:

Rate of Return — Adjusted Capital Structure
Ratio for Long Term Debt

Line 6b is added to read as follows:

Rate of Return — Adjusted Capital Structure
Ratio for Proprietary Capital
Line 6¢ is added to read as follows:
Rate of Return — Cost of Long Term Debt
Capital
Line 6d is added to read as follows:
Rate of Return —Real Cost of Proprietary
Capital
Line 6e is added to read as follows:

Rate of Return — Weighted Average Cost of
Capital — (6a x 6¢ + 6b x 6d)

Line 7a is added to read as follows:
Return on Rate Base —Debt Component
Line 7b is added to read as follows:
Return on Rate Base —Equity Component
Line 7c is added to read as follows:
Total Return on Rate Base — (7a + 7b)
Line 8a is added to read as follows:
Composite Tax Rate % (37.50%—37.50)

Note: Appendix B will not be published in
the Code of Federal Regulations

BILLING CODE 6717-01-P
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Appendix B: Revised Page 700 to Form 6

Name of Respondent This Report Is: Date of Report Year/Period of Report
o (1) An Original (Mo, Da, Yr)
o (2) A Resubmission /1 End of

Annual Cost of Service Based Analysis Schedule

1.) Use footnotes when particulars are required or for any explanations.

2.) Enter on lines 1-9, columns (b) and (c), the value the respondent's Operating & Maintenance Expenses,
Depreciation Expense, AFUDC Depreciation, Amortization of Deferred Earnings, Rate Base, Rate of Return,
Return, Income Tax Allowance, and Total Cost of Service, respectively, for the end of the current and previous
calendar years. The values shall be computed consistent with the Commission's Opinion No. 154-B et al.
methodology. Any item(s) not applicable to the filing, the pipeline company shall report nothing in columns (b) and
(c).

3.) Enter on line 10, columns (b) and (c), total interstate operating revenue, as reported on page 301, for the current
and previous calendar years.

4.) Enter on line 11, columns (b) and (c), the throughput in barrels from the Statistics of Operations schedule, page
601, line 33b, total of items (1) and (2), from the current and previous year's FERC Form No. 6.

5.) Enter on line 12, columns (b) and (c), the throughput in barrel-miles from the Statistics of Operations schedule,
page 600, line 33a, total of items (1) and (2), from the current and previous year's FERC Form No. 6.

6.) If the company makes major changes to its application of the Opinion No. 154-B et al. methodology, it must
describe such changes in a footnote, and calculate the amounts in columns (b) and (c) of lines No. 1-12 using the
changed application.

7.) A respondent may be requested by the Commission or its staff to provide its workpapers which support the data
reported on page 700.

Line ltem Current Year Prior Year Amount
No. (a) Amount (in dollars)
(in dollars) (c)
(b)

1 Operating and Maintenance Expenses 25,000,000 24,500,000
2 Depreciation Expense 6,500,000 6,450,000
3 AFUDC Depreciation 500,000 510,000
4 Amortization of Deferred Earnings 800,000 840,000
5 Rate Base :
5a Rate Base — Original Cost 90,000,000 94,000,000
5b Rate Base — Unamortized Starting Rate Base Write-Up
5¢c Rate Base — Accumulated Net Deferred Earnings 20,000,000 21,000,000
5d Total Rate Base —Trended Original Cost — (5a + 5b + 5c) 110,000,000 115,000,000
6 Rate of Return % (10.25% - 10.25)
6a Rate of Return — Adjusted Capital Structure Ratio for Long 36.00 36.00
‘ Term Debt
6b Rate of Return — Adjusted Capital Structure Ratio for

Proprietary Capital biee e
6c Rate of Return — Cost of Long Term Debt Capital 8.00 8.00
6d Rate of Return — Real Cost of Proprietary Capital 14.25 14.25
6e Rate of Return — Weighted Average Cost of Capital — (6a x

6c + 6b x 6d) 12.00 12.00
7 Return on Rate Base
7a Return on Rate Base — Debt Component 3,168,000 3,312,000
7b Return on Rate Base — Equity Component 10,032,000 10,488,000
7c Total Return on Rate Base — (7a + 7b) 13,200,000 13,800,000
8 Income Tax Allowance 9,000,000 9,400,000
8a Composite Tax Rate % (37.50% - 37.50) 37.50 37.50
9 Total Cost of Service 55,000,000 55,500,000
10 Total Interstate Operating Revenues 60,000,000 57,000,000
11 Throughput in Barrels 80,000,000 79,000,000
12 Throughput in Barrel-Miles 40,000,000,000 39,000,000,000

FERC Form No. 6 (REV 12/13)

Page 700
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[FR Doc. 2012-23807 Filed 9-26—12; 8:45 am]
BILLING CODE 6717-01-C

DEPARTMENT OF VETERANS
AFFAIRS

38 CFR Part 51
RIN 2900-A037

Removal of 30-Day Residency
Requirement for Per Diem Payments

AGENCY: Department of Veterans Affairs.
ACTION: Proposed rule.

SUMMARY: The Department of Veterans
Affairs (VA) is proposing to amend its
regulations concerning per diem
payments to State homes for the
provision of nursing home care to
veterans. Specifically, this rule would
remove the requirement that a veteran
must have resided in a State home for
30 consecutive days before VA will pay
per diem for that veteran when there is
no overnight stay. The intended effect of
this proposed rule is to permit per diem
payments to State homes for veterans
who do not stay overnight, regardless of
how long the veterans have resided at
the State homes, so that the State homes
will hold the veterans’ beds until the
veterans return.

DATES: Written comments must be
received on or before October 29, 2012.

ADDRESSES: Written comments may be
submitted through http://
www.regulations.gov; by mail or hand
delivery to the Director, Regulation
Policy and Management (02REG),
Department of Veterans Affairs, 810
Vermont Ave., NW., Room 1068,
Washington, DC 20420; or by fax to
(202) 273-9026. Comments should
indicate that they are submitted in
response to “RIN 2900-A037, Removal
of 30-Day Residency Requirement for
Per Diem Payments.” Copies of
comments received will be available for
public inspection in the Office of
Regulation Policy and Management,
Room 1063B, between the hours of 8
a.m. and 4:30 p.m., Monday through
Friday (except holidays). Please call
(202) 461-4902 for an appointment.
(This is not a toll-free number.) In
addition, during the comment period,
comments may be viewed online
through the Federal Docket Management
System at http://www.regulations.gov.
FOR FURTHER INFORMATION CONTACT:
Harold Bailey, Program Management
Officer (Director of Administration), VA
Health Administration Center,
Purchased Care (10NB3), Veterans
Health Administration, Department of
Veterans Affairs, 810 Vermont Ave.,

NW., Washington, DC 20420, (303) 331-
7551. (This is not a toll-free number.)

SUPPLEMENTARY INFORMATION: This
proposed rule would amend part 51 of
title 38, Code of Federal Regulations
(CFR), to remove the requirement that a
veteran receiving nursing home care in
a State home must have resided in the
State home for at least 30 consecutive
days before VA would pay per diem
when that veteran does not stay in the
State home overnight. VA pays per diem
to State homes for veterans who stay
elsewhere overnight to create a “‘bed
hold,” so that the State home reserves
the veteran’s bed until the veteran
returns from a temporary absence.
Typically, these temporary absences
arise from a veteran’s acute need for a
higher level of care, such as a period of
hospitalization. Temporary absences
also arise for reasons other than hospital
care, such as when a veteran travels to
visit family members.

This proposed rule would also clarify
in 38 CFR 51.43 that VA calculates
occupancy rate “‘by dividing the total
number of patients in the nursing home
or domiciliary by the total recognized
nursing home or domiciliary beds in
that facility.”” This would be consistent
with current practice, and would help
ensure that State homes understand our
methodology.

The 30-day residency requirement for
bed hold per diem payments was
established in 2009 in 38 CFR 51.43(c),
which stated: “Per diem will be paid
under §§51.40 and 51.41 for each day
that the veteran is receiving care and
has an overnight stay. Per diem also will
be paid when there is no overnight stay
if the veteran has resided in the facility
for 30 consecutive days (including
overnight stays) and the facility has an
occupancy rate of 90 percent or greater.
However, these payments will be made
only for the first 10 consecutive days
during which the veteran is admitted as
a patient for any stay in a VA or other
hospital (a hospital stay could occur
more than once in a calendar year) and
only for the first 12 days in a calendar
year during which the veteran is absent
for purposes other than receiving
hospital care.” See 74 FR 19433.

In the proposed rule that preceded the
addition of §51.43, we stated that the
basis for the 30-day residency
requirement was that “State homes
should receive per diem payments to
hold beds only for permanent residents
and only if the State home would likely
fill the bed without such payments.
Allowing payments for bed holds only
after a veteran has been in a nursing
home for at least 30 consecutive days
(including overnight stays) appears to be

sufficient to establish permanent
residency.” 73 FR 72402. In addition,
the 2009 final rule confirmed VA’s
intent to make the 30-day rule a factor
that directly affected eligibility for bed
hold payments, stating: “We believe that
30 days is a minimal amount of time for
demonstrating that a veteran intends to
be a resident at the State home and that
the veteran was not temporarily placed
in the State home.” 74 FR 19429.

VA adopted the 30-day residency
requirement as the measure for
determining whether a veteran would
likely return to a State home after not
having stayed there overnight, and in
turn whether the State home should
receive continued per diem payments in
the veteran’s absence to hold the
veteran’s bed. Through application of
this requirement, however, VA has
come to recognize that duration of
residency in a State home is not an
accurate predictor of whether a veteran
is likely to return to a State home after
a temporary absence. For instance, with
absences resulting from the veteran’s
need for hospital care, the veteran’s
health status while hospitalized is
actually what determines whether and
when he or she will return to a nursing
home level of care at the State home.
With absences resulting from non-
hospital care reasons, the veteran in
almost all instances communicates an
intent to return to the State home within
a specific period of time, or
communicates that he or she will not be
returning. With both types of absences,
we no longer find that a veteran’s period
of residency at a State home is
determinative as to whether the veteran
will likely return to the State home.
Therefore, we believe the 30-day
residency requirement is unnecessary in
ensuring standards of bed hold per diem
payments, and propose to remove this
requirement from 38 CFR 51.43(c).

Based on our experience in applying
§51.43(c) since 2009, we believe our
determination of whether to pay bed
hold per diem for veterans who are
absent overnight from State homes
should be based on whether the
veteran’s bed would otherwise be taken
by another resident. The best predictor
of whether a veteran’s bed is likely to
be taken by another resident during the
veteran’s absence is the State home’s
occupancy rate, not the length of time
the veteran has resided in the State
home. If a State home has sufficient
beds to offer new residents so that it
need not fill the veteran’s bed during
the veteran’s absence, then per diem
payments to hold the veteran’s bed are
not needed. If the State home does not
have a sufficient number of available
beds, then per diem payments should be
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paid for a veteran during any absence,
subject to the limitation set forth in the
rest of §51.43(c) to ensure the bed is
reserved for the veteran until he or she
returns to the State home.

Thus, the current 90 percent
occupancy requirement for State homes
in §51.43(c) would serve as the sole
criterion to determine whether bed hold
per diem is paid to State homes, and
those payments would remain subject to
the limitations currently in § 51.43(c)
(“Per diem also will be paid when there
is no overnight stay if * * * the facility
has an occupancy rate of 90 percent or
greater. However, these payments will
be made only for the first 10 consecutive
days during which the veteran is
admitted as a patient for any stay in a
VA or other hospital (a hospital stay
could occur more than once in a
calendar year) and only for the first 12
days in a calendar year during which
the veteran is absent for purposes other
than receiving hospital care.”).
Maintaining the occupancy measure and
payment limitations for bed hold per
diem payments, while removing the
residency requirement, would help
ensure that VA is able to provide stable
nursing home care via State homes as
we intend.

Additionally, removing the 30-day
residency requirement would bring VA
more in line with generally accepted
standards of practice for nursing home
care. VA’s other community nursing
home care programs (such as the
contract nursing home care program) do
not have a similar residency
requirement, and VA seeks to have a
consistent bed hold policy for nursing
home care provided to veterans in non-
VA facilities. Moreover, it is
administratively burdensome to track
periods of residency in State homes
across the country, as the total estimated
average daily census for State homes is
over 18,000 veterans in the nursing
home level of care. This continuous
tracking diverts significant VA
resources, as this information must be
monitored for 139 state nursing homes
5 days a week at 97 VA Medical Centers
(VAMC) of jurisdiction, for 52 weeks a
year for approximately an hour a day.
Assuming a GS-06, step 5 grade level
employee at each VAMC tracks
residency for those State nursing homes
in its jurisdiction, the estimated cost to
VA in continuing this practice is
$418,000 annually. In comparison, VA
estimates that 1,095 more per diem
payments would be made per year if
there were no residency requirement,
for an estimated increased annual cost
of $265,000. Based on these
calculations, tracking residency, due to
the current 30-day residency

requirement, costs VA nearly 60 percent
more than the amount of the projected
increase in per diem payments that VA
would make if the 30-day residency
requirement were removed. In addition,
tracking residency does not ensure
veteran beds are held as we intend and
does not contribute to our efforts in
providing dependable nursing home
care to veterans through State homes.
Under the current rule, State homes also
shoulder the administrative burden of
tracking and reporting the residency
dates of veterans, and would likely
benefit from the removal of the 30-day
requirement.

Though in the past we believed a 30-
day residency requirement helped
ensure per diem was paid judiciously,
VA now understands that the costs of
this requirement outweigh possible
savings. There have been numerous
ongoing requests from the State home
community and the National
Association of State Veterans Homes
(NASVH) for VA to remove the 30-day
residency requirement for bed hold per
diem payments. Because this rule would
benefit veterans and liberalize a
prerequisite for per diem payments, we
do not believe that any members of the
public would be adversely affected by
this rule.

Administrative Procedure Act

Concurrent with this proposed rule,
we are publishing a separate,
substantively identical direct final rule
in the “Rules and Regulations” section
of this Federal Register. (See RIN 2900—
A036). The simultaneous publication of
these documents will speed notice and
comment rulemaking under section 553
of the Administrative Procedure Act
should we have to withdraw the direct
final rule due to receipt of any
significant adverse comment.

For purposes of the direct final
rulemaking, a significant adverse
comment is one that explains why the
rule would be inappropriate, including
challenges to the rule’s underlying
premise or approach, or why it would
be ineffective or unacceptable without a
change.

Under direct final rule procedures, if
no significant adverse comment is
received within the comment period,
the direct final rule will become
effective on the date specified in RIN
2900-A036. After the close of the
comment period, VA will publish a
document in the Federal Register
indicating that no significant adverse
comment was received and confirming
the date on which the final rule will
become effective. VA will also publish
in the Federal Register a notice
withdrawing this proposed rule.

However, if any significant adverse
comment is received, VA will publish in
the Federal Register a notice
acknowledging receipt of a significant
adverse comment and withdrawing the
direct final rule. In the event the direct
final rule is withdrawn because of any
significant adverse comment, VA can
proceed with the rulemaking by
addressing the comments received and
publishing a final rule. Any comments
received in response to the direct final
rule will be treated as comments
regarding the proposed rule. VA will
consider such comments in developing
a subsequent final rule. Likewise, any
significant adverse comment received in
response to the proposed rule will be
considered as a comment regarding the
direct final rule.

Effect of Rulemaking

Title 38 of the Code of Federal
Regulations, as proposed to be revised
by this proposed rulemaking, would
represent the exclusive legal authority
on this subject. Other than future
amendments to this regulation or
governing statutes, no contrary guidance
or procedures would be authorized. All
VA guidance would be read to conform
with this rulemaking if possible or, if
not possible, such guidance would be
superseded by this rulemaking.

Paperwork Reduction Act

This proposed rule contains no
provisions constituting a collection of
information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3521).

Regulatory Flexibility Act

The Secretary hereby certifies that
this proposed amendment would not
have a significant economic impact on
a substantial number of small entities as
they are defined in the Regulatory
Flexibility Act, 5 U.S.C. 601-612.

The State homes that are subject to
this proposed rulemaking are State
government entities under the control of
State governments. All State homes are
owned, operated and managed by State
governments except for a small number
that are operated by entities under
contract with State governments. These
contractors are not small entities.
Therefore, pursuant to 5 U.S.C. 605(b),
this proposed amendment is exempt
from the initial and final regulatory
flexibility analysis requirements of
sections 603 and 604.

Executive Orders 12866 and 13563

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, when regulation is
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necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, and other advantages;
distributive impacts; and equity).
Executive Order 13563 (Improving
Regulation and Regulatory Review)
emphasizes the importance of
quantifying both costs and benefits,
reducing costs, harmonizing rules, and
promoting flexibility. Executive Order
12866 (Regulatory Planning and
Review) defines a “‘significant
regulatory action,” which requires
review by the Office of Management and
Budget (OMB), as “any regulatory action
that is likely to result in a rule that may:
(1) Have an annual effect on the
economy of $100 million or more or
adversely affect in a material way the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or tribal governments or
communities; (2) Create a serious
inconsistency or otherwise interfere
with an action taken or planned by
another agency; (3) Materially alter the
budgetary impact of entitlements,
grants, user fees, or loan programs or the
rights and obligations of recipients
thereof; or (4) Raise novel legal or policy
issues arising out of legal mandates, the
President’s priorities, or the principles
set forth in this Executive Order.”

The economic, interagency,
budgetary, legal, and policy
implications of this proposed regulatory
action have been examined and it has
been determined not to be a significant
regulatory action under Executive Order
12866.

Unfunded Mandates

The Unfunded Mandates Reform Act
of 1995 requires, at 2 U.S.C. 1532, that
agencies prepare an assessment of
anticipated costs and benefits before
issuing any rule that may result in
expenditure by State, local, and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
(adjusted annually for inflation) in any
given year. This proposed rule would
have no such effect on State, local, and
tribal governments, or on the private
sector.

Catalog of Federal Domestic Assistance
Numbers

The Catalog of Federal Domestic
Assistance numbers and titles are
64.005, Grants to States for Construction
of State Home Facilities; 64.009,
Veterans Medical Care Benefits; 64.010,
Veterans Nursing Home Care; 64.015,
Veterans State Nursing Home Care;
64.018, Sharing Specialized Medical

Resources; 64.019, Veterans
Rehabilitation Alcohol and Drug
Dependence.

Signing Authority

The Secretary of Veterans Affairs, or
designee, approved this document and
authorized the undersigned to sign and
submit the document to the Office of the
Federal Register for publication
electronically as an official document of
the Department of Veterans Affairs. John
R. Gingrich, Chief of Staff, Department
of Veterans Affairs, approved this
document on September 10, 2012, for
publication.

List of Subjects in 38 CFR Part 51

Administrative practice and
procedure, Claims, Grant programs-
health, Grant programs-veterans, Health
care, Health facilities, Health
professions, Health records, Mental
health programs, Nursing homes,
Reporting and recordkeeping
requirements, Travel and transportation
expenses, Veterans.

Dated: September 24, 2012.
Robert C. McFetridge,
Director, Office of Regulation Policy and

Management, Office of the General Counsel,
Department of Veterans Affairs.

For the reasons stated in the
preamble, the Department of Veterans
Affairs proposes to amend 38 CFR part
51 as follows:

PART 51—PER DIEM FOR NURSING
HOME CARE OF VETERANS IN STATE
HOMES

1. The authority citation for part 51
continues to read as follows:

Authority: 38 U.S.C. 101, 501, 1710, 1741—
1743, 1745.

2. Amend §51.43(c) by removing ‘“‘the
veteran has resided in the facility for 30
consecutive days (including overnight
stays) and”, and by adding a sentence at
the end of the paragraph to read as
follows:

§51.43 Per diem and drugs and
medicines—principles.

* * * * *

(c) * * * Occupancy rate is calculated
by dividing the total number of patients
in the nursing home or domiciliary by
the total recognized nursing home or
domiciliary beds in that facility.

* * * * *
[FR Doc. 2012—23777 Filed 9-26-12; 8:45 am]
BILLING CODE 8320-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R04-OAR-2012-0013(b); FRL-9732—-
6]

Approval and Promulgation of
Implementation Plans; North Carolina:
Approval of Rocky Mount
Supplemental Motor Vehicle Emissions
Budget Update

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to approve
a revision to the North Carolina State
Implementation Plan (SIP), submitted to
EPA on February 7, 2011, by the State
of North Carolina, through the North
Carolina Department of Environment
and Natural Resources, Division of Air
Quality. North Carolina’s February 7,
2011, submission supplements the
original redesignation request and
maintenance plan for Rocky Mount
1997 8-hour ozone area submitted on
June 19, 2006, and approved by EPA on
November 6, 2006. The Rocky Mount
1997 8-hour ozone area is comprised of
Edgecombe and Nash Counties in North
Carolina. The February 7, 2011, revision
proposes to increase the safety margin
allocated to motor vehicle emissions
budgets to account for changes in the
emissions model and vehicle miles
traveled projection model. EPA is
proposing approval of this SIP revision
pursuant to section 110 of the Clean Air
Act. North Carolina’s SIP revision meets
all the statutory and regulatory
requirements, and is consistent with
EPA’s guidance.

DATES: Written comments must be
received on or before October 29, 2012.
ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R04—
OAR-2012-0013 by one of the following
methods:

1. www.regulations.gov: Follow the
on-line instructions for submitting
comments.

2. Email: R4-RDS@epa.gov.

3. Fax: (404) 562—9019.

4. Mail: “EPA-R04-0OAR-2012—
0013,” Regulatory Development Section,
Air Planning Branch, Air, Pesticides and
Toxics Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street SW.,
Atlanta, Georgia 30303—8960.

5. Hand Delivery or Courier: Lynorae
Benjamin, Regulatory Development
Section, Air Planning Branch, Air,
Pesticides and Toxics Management
Division, U.S. Environmental Protection
Agency, Region 4, 61 Forsyth Street
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SW., Atlanta, Georgia 30303—8960. Such
deliveries are only accepted during the
Regional Office’s normal hours of
operation. The Regional Office’s official
hours of business are Monday through
Friday, 8:30 to 4:30, excluding federal
holidays.

Please see the direct final rule which
is located in the Rules section of this
Federal Register for detailed
instructions on how to submit
comments.

FOR FURTHER INFORMATION CONTACT: Zuri
Farngalo, Regulatory Development
Section, Air Planning Branch, Air,
Pesticides and Toxics Management
Division, U.S. Environmental Protection
Agency, Region 4, 61 Forsyth Street
SW., Atlanta, Georgia 30303—8960. Zuri
Farngalo may be reached by phone at
(404) 562-9152 or by electronic mail
address farngalo.zuri@epa.gov.

SUPPLEMENTARY INFORMATION: On March
12, 2008, EPA issued a revised ozone
National Ambient Air Quality Standards
(NAAQS). See 73 FR 16436. The current
action, however, is being taken to
address requirements under the 1997 8-
hour ozone NAAQS. Requirements for
the Rocky Mount Area under the 2008
NAAQS will be addressed in the future.

For additional information regarding
today’s action see the direct final rule
which is published in the Rules Section
of this Federal Register. Through that
direct final rule, EPA is approving the
State’s implementation plan revision
without prior proposal because the
Agency views this as a noncontroversial
submittal and anticipates no adverse
comments. A detailed rationale for the
approval is set forth in the direct final
rule. If no adverse comments are
received in response to this rule, no
further activity is contemplated. If EPA
receives adverse comments, the direct
final rule will be withdrawn and all
public comments received will be
addressed in a subsequent final rule
based on this proposed rule. EPA will
not institute a second comment period
on this document. Any parties
interested in commenting on this
document should do so at this time.

Dated: September 11, 2012.
A. Stanley Meiburg,
Acting Regional Administrator, Region 4.
[FR Doc. 2012-23717 Filed 9-26-12; 8:45 am|]
BILLING CODE 6560-50-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17

[Docket No. FWS—-R8-ES—-2010-0077;
4500030113]

Endangered and Threatened Wildlife
and Plants; 12-Month Finding on a
Petition To List Spring Mountains
Acastus Checkerspot Butterfly as an
Endangered or Threatened Species

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Notice of 12-month petition
finding.

SUMMARY: We, the U.S. Fish and
Wildlife Service (Service), announce a
12-month finding on a petition to list
the Spring Mountains acastus
checkerspot butterfly (Chlosyne acastus
robusta) as an endangered species under
the Endangered Species Act of 1973, as
amended (Act). After review of the best
available scientific and commercial
information, we find that listing the
Spring Mountains acastus checkerspot
butterfly is not warranted at this time.
However, we ask the public to submit to
us any new information that becomes
available concerning the threats to the
Spring Mountains acastus checkerspot
butterfly or its habitat at any time.
DATES: The finding announced in this
document was made on September 27,
2012.

ADDRESSES: This finding is available on
the internet at http://
www.regulations.gov at Docket Number
FWS-R8-ES-2010-0077. Supporting
documentation we used in preparing
this finding is available for public
inspection, by appointment, during
normal business hours at the U.S. Fish
and Wildlife Service, Nevada Fish and
Wildlife Office, 4701 North Torrey Pines
Drive, Las Vegas, NV 89130. Please
submit any new information, materials,
comments, or questions concerning this
finding to the above street address.

FOR FURTHER INFORMATION CONTACT:
Edward D. Koch, Field Supervisor,
Nevada Fish and Wildlife Office (see
ADDRESSES); by telephone at 775-861—
6300; or by facsimile at 775-861-6301.
If you use a telecommunications device
for the deaf (TDD), please call the
Federal Information Relay Service
(FIRS) at 800—877—8339.

SUPPLEMENTARY INFORMATION:

Background

Section 4(b)(3)(B) of the Act (16
U.S.C. 1531 et seq.) requires that, for
any petition to revise the Federal Lists

of Threatened and Endangered Wildlife
and Plants that contains substantial
scientific or commercial information
that listing a species may be warranted,
we make a finding within 12 months of
the date of receipt of the petition. In this
finding we will determine that the
petitioned action is: (1) Not warranted;
(2) warranted; or (3) warranted, but the
immediate proposal of a regulation
implementing the petitioned action is
precluded by other pending proposals to
determine whether species are an
endangered or threatened species, and
expeditious progress is being made to
add or remove qualified species from
the Federal Lists of Endangered and
Threatened Wildlife and Plants. Section
4(b)(3)(C) of the Act requires that we
treat a petition for which the requested
action is found to be warranted but
precluded as though resubmitted on the
date of such finding, that is, requiring a
subsequent finding to be made within
12 months. We must publish these 12-
month findings in the Federal Register.

Previous Federal Actions

On September 18, 2009, we received
a petition dated September 16, 2009,
from Bruce M. Boyd requesting that the
Spring Mountains acastus checkerspot
butterfly (Chlosyne acastus robusta) be
listed as an endangered species under
the Act. Included in the petition was
information regarding the species’
taxonomy, historical and current
distribution, present status, and
potential causes of decline. We
acknowledged the receipt of the petition
in a letter to Bruce M. Boyd, dated
November 24, 2009. In that letter, we
responded that we had reviewed the
information presented in the petition
and determined that issuing an
emergency regulation temporarily
listing the butterfly under section 4(b)(7)
of the Act was not warranted (Service
2009, p. 1). We also stated that funding
was secured and that we anticipated
making an initial finding in fiscal year
2010 as to whether the petition
contained substantial information
indicating that the action may be
warranted. On April 13, 2011, we
published a 90-day petition finding (76
FR 20613) in which we concluded that
the petition and information in our files
provided substantial information
indicating that listing the Spring
Mountains acastus checkerspot butterfly
may be warranted, and we initiated a
status review. This notice constitutes
the 12-month finding on the September
16, 2009, petition to list the Spring
Mountains acastus checkerspot
butterfly.
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Taxonomy and Subspecies Description

William Henry Edwards (1874, pp.
16-17) provided the first descriptions of
the sagebrush checkerspot butterfly
(Chlosyne acastus (= Melitaea acastus))
from specimens collected during the
Hayden expedition of 1871, Wheeler
expedition of 1872, and by Henry
Edwards, Esq. (Brown 1966, pp. 402—
405). Specimens collected earlier by
Edwards and named Melitaea sterope
(Edwards 1870, pp. 190-191) were
considered a subspecies of northern
checkerspot butterfly (Chlosyne palla),
but were subsequently considered
conspecific with sagebrush checkerspot
butterflies (Pelham 2008, p. 379). Other
synonyms of the genera Chlosyne used
with the species acastus have included
Charidryas and Lemonias (Dyar 1903,
pp. 17-18; Opler and Warren 2003, pp.
35-36; Pelham 2008, pp. 379-380).

Since Edwards’ first descriptions of
the species in 1870 and 1874, nine
subspecies of sagebrush checkerspot
butterfly have been named and are
listed by Pelham in ““A catalogue of the
butterflies of the United States and
Canada with a complete bibliography of
the descriptive and systematic
literature” published in volume 40 of
the Journal of Research on the
Lepidoptera (2008, pp. 379-380). The
common names, acastus and sagebrush
checkerspot butterflies, have been used
interchangeably in the literature for
species and subspecies; however,
throughout this finding sagebrush
checkerspot butterfly will be used to
reference the species (Chlosyne acastus)
and acastus checkerspot butterfly will
be used to reference the subspecies (C.
a. acastus). The other subspecies in the
2008 Pelham catalogue include: no
common name (C. a. arkanyon);
Dorothy’s checkerspot butterfly (C. a.
dorothyi); Neumoegen’s checkerspot
butterfly (C. a. neumoegeni); Spring
Mountains acastus checkerspot butterfly
(C. a. robusta); Sabina checkerspot
butterfly (C. a. sabina); no common
name (C. a. sterope); Death Valley
checkerspot butterfly (C. a. vallismortis);
and no common name (C. a. waucoba)
(Bauer 1975, pp. 157-158; Garth and
Tilden 1986, p. 82; Davenport 2004, p.
15; Pelham 2008, pp. 379-380).

Large expanses of desert
geographically separate the Spring
Mountains acastus checkerspot butterfly
from all other sagebrush checkerspot
butterfly populations and subspecies,
with the exception of Neumoegen’s
checkerspot butterflies, which have a
range that is adjacent to the Spring
Mountains acastus checkerspot butterfly
(Austin 1998, p. 577). Biologically, the
Spring Mountains acastus checkerspot

butterfly is largely separated from the
Neumoegen’s checkerspot butterfly by
different flight periods with only a brief
period of potential overlap.
Neumoegen’s checkerspot butterflies
have previously been considered a
distinct species (Ehrlich and Ehrlich
1961, p. 135; dos Passos 1969, p. 118;
Bauer 1975, p. 158; Austin and Austin
1980, p. 40). In addition to a later flight
period, Neumoegen’s checkerspot
butterflies use different larval host
plants than Spring Mountains acastus
checkerspot butterflies (Austin and
Leary 2008, p. 102). While this may
currently assist with classifications
(Ackery 1988, pp. 95—-203), the use of
larval host plants to identify butterflies
to the species or subspecies level may
not be conclusive because host plant
relationships may be evolutionarily
dynamic, meaning that host plant use
may change during the evolutionary
process (Wahlberg 2001, p. 530). Details
of Spring Mountains acastus
checkerspot butterfly’s biology and life
history are provided below.

Subspecies of adult sagebrush
checkerspot butterflies have similar
morphological characteristics. The
wingspan of adult sagebrush
checkerspot butterfly species may range
from 1.2-1.5 inches (in) (3.0-3.8
centimeters (cm)) (Opler 1999, p. 299).
The upperside of the wing is a spider-
web-like pattern of orange and black
(Layberry et al. 1998, p. 187). The
hindwing underside has bands of
mostly creamy white and orange-red
spots (Layberry et al. 1998, p. 187) with
dark margins. The forewing underside is
primarily orange. In addition, male and
female sagebrush checkerspot butterflies
are similar in appearance (Layberry et
al. 1998, p. 187). While there are
similarities amongst the subspecies of
sagebrush checkerspot butterflies, there
are subtle variations, which were
described by Austin 1998 (p. 577), that
distinguish the Spring Mountains
acastus checkerspot butterfly from other
nearby subspecies.

In his description of the adult Spring
Mountains acastus checkerspot
butterfly, Austin 1998 (p. 577) compares
it to the acastus checkerspot butterfly,
Death Valley checkerspot butterfly, and
the Neumoegen’s checkerspot butterfly.
Compared to the acastus checkerspot
butterfly, the Spring Mountains acastus
checkerspot butterfly is described as
being larger in size, having a more
orange than yellow aspect, and having
broader black marks and less basal black
on the upperside of the hindwing
(Austin 1998, p. 577). The Spring
Mountains acastus checkerspot butterfly
has less contrast than the acastus
checkerspot butterfly between the

darker and paler orange areas on both
surfaces, especially for females (Austin
1998, p. 577). In addition, the Spring
Mountains acastus checkerspot butterfly
is described as having a deeper yellow
in the pale areas on the underside of the
hindwing than the acastus checkerspot
butterfly (Austin 1998, p. 577).

Compared to the Death Valley
checkerspot butterfly, the Spring
Mountains acastus checkerspot butterfly
is larger and deeper orange with less
contrast (Austin 1998, p. 577). The
Death Valley checkerspot butterfly is
yellowish-orange with narrower black
markings than the Spring Mountains
acastus checkerspot butterfly (Austin
1998, p. 577). The underside of the
Spring Mountains acastus checkerspot
butterfly has a heavier black pattern
towards the outside edge of the wings
and has a more orange color, which
appears more washed out (Austin 1998,
p- 577). In addition, the lines of
checkerspot pattern on the underside
near the base of the hindwing are
thicker in the Spring Mountains acastus
checkerspot butterfly than the Death
Valley checkerspot butterfly (Austin
1998, p. 577).

Compared to the Spring Mountains
acastus checkerspot butterfly, the
Neumoegen’s checkerspot butterfly is
paler orange with narrower or
inconspicuous to absent black lines that
run across the wing (Austin 1998, p.
577). In addition the Neumoegen’s
checkerspot butterfly has more brilliant
pale white areas on the underside of the
hindwing than the deeper yellow of the
Spring Mountains acastus checkerspot
butterfly (Austin 1998, p. 577).

The similarities in appearance among
and between species of checkerspot
butterflies (for example, Chlosyne
acastus, C. gabbii, C. palla, and C.
whitneyi) have led to challenges in
distinguishing species and subspecies
(Higgins 1960, pp. 395, 421, 426;
Ehrlich and Ehrlich 1961, p. 132; Ferris
and Brown 1981, pp. 325-326; Scott
1986, pp. 305-307). In addition, there
have been specific conflicting
taxonomic views about the sagebrush
checkerspot butterflies in the Spring
Mountains (Austin and Austin 1980, p.
40; Austin 1981, p. 71; Austin 1985, p.
108; Bauer 1975, pp. 155—156; Britten et
al. 1993, p. 133; Emmel et al. 1998, pp.
141-142; Higgins 1960, p. 428; Kons
2000, p. 532).

Austin recognized the Spring
Mountains acastus checkerspot butterfly
(Chlosyne acastus robusta) as a distinct
subspecies based on differences in size
and wing color characteristics (Austin
1998, pp. 576-577). Austin (1998, p.
576) notes that distinct phenotypes of C.
acastus are present in certain montane
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populations, which provide the context
for the designation of subspecies.
Another study used phylogenetic,
morphological, distributional, and
biological information to taxonomically
evaluate the Spring Mountains acastus
checkerspot butterfly (Kons 2000, p. 2).
Kons (2000, pp. 549-555) did not
recognize populations of sagebrush
checkerspot butterflies in the Spring
Mountains as a subspecies due to the
similarity of the characters he examined
and compared between sagebrush
checkerspot butterflies and other
checkerspot butterflies. However, there
are differences in the geographic
distribution or continuity and biological
characteristics between the sagebrush
checkerspot butterfly population in the
Spring Mountains and populations
elsewhere that support Austin’s (1998,
pp. 576-577) designation of the Spring
Mountains acastus checkerspot butterfly
as a subspecies.

Even though there is conflicting
information on the taxonomic
designation of the Spring Mountains
acastus checkerspot butterfly, Austin
(1998, p. 576) is cited as the reference
for the subspecies level taxonomic
designation for the Spring Mountains
acastus checkerspot butterfly in the
Integrated Taxonomic Information
System (ITIS). The ITIS is hosted by the
United States Geological Survey (USGS)
Center for Biological Informatics (CBI)
and is the result of a partnership of
Federal agencies formed to satisfy their
mutual needs for scientifically credible
taxonomic information. ITIS recognizes
the Spring Mountains acastus
checkerspot butterfly as a valid
subspecies (Retrieved June 18, 2012,
from the Integrated Taxonomic
Information System on-line database,
http://www.itis.gov). Based upon the
best available information, populations
of sagebrush checkerspot butterflies in
the Spring Mountains are considered a
valid subspecies and are, thus, a valid
taxonomic entity for consideration for
listing under the Act.

Distribution

The Spring Mountains acastus
checkerspot butterfly is known only
from the Spring Mountains in Clark and
Nye Counties, Nevada (Austin 1998, p.
577), at elevations ranging from
minimums near 1,800 meters (m) (5,900
feet (ft)) to maximums of 2,700 m (8,900
ft) (Weiss et al. 1997, p. 17). The
majority of observations and habitat for
the Spring Mountains acastus
checkerspot butterfly occur within the
Spring Mountains National Recreation
Area (SMNRA), which is managed by
the U.S. Department of Agriculture’s
Forest Service (Forest Service),

Humboldt-Toiyabe National Forest.
However, one colony occurs on private
property bordered by Forest Service-
managed lands, and an incidental
observation at another location was
documented on lands managed by the
U.S. Department of the Interior, Bureau
of Land Management.

The Spring Mountains acastus
checkerspot butterfly occurs throughout
the Spring Mountains and has been
observed in 17 areas (Table 1). However,
the number of occupied areas reported
in past studies varies (12 occupied areas
were reported in Boyd and Austin 1999,
p- 20) based on how observations are
spatially grouped. Four of these areas
(Trough Spring, Kyle Canyon, Griffith
Peak Trail/Harris Spring Road/Harris
Mountain Road, and Potosi Mountain/
Mt. Potosi/Boy Scout Camp) are referred
to interchangeably as colonies or
population sites (Boyd and Austin 1999,
pPp- 9, 20-21; Boyd and Austin 2002, pp.
5, 13; Boyd 2004, pp. 2-3). Colonies are
isolated populations (Scott 1986, p. 108)
based on mate-locating behavior (Boyd
and Austin 2002, p. 5; Boyd 2009, p. 1)
of one or more males observed over a
period of time, and they represent more
than one incidental observation or
sighting. Researchers define colonies of
Spring Mountains acastus checkerspot
butterflies based on the mate-locating
behavior of males, also referred to as
mate-locating sites (Boyd and Austin
2002, p. 5; Boyd 2009, p. 1). Currently,
only four colonies are known to exist.
The remaining 13 areas are referred to
as incidental observations or sighting
areas (Boyd and Austin 2001, p. 2; Boyd
and Austin 2002, p. 3; Boyd 2004, p. 3),
where intermittent observations of a few
butterflies were recorded at a location.
Observations at incidental sighting
areas, and the potential for subsequent
dispersal of individuals, may indicate
the presence of additional unknown
colonies (Boyd and Austin 1999, pp.
60-61; Boyd ef al. 2000, p. 10). The
areas where the Spring Mountains
acastus checkerspot butterfly has been
observed in a colony or sighting area
represent the overall known population
of the subspecies (Table 1).

TABLE 1—AREAS WHERE SPRING
MOUNTAINS ACASTUS CHECKERSPOT
BUTTERFLY OBSERVATIONS HAVE
BEEN DOCUMENTED

[Areas ordered from north to south]

: First year
Observation area obsetved
Mt. Stirling ..oooveeeeiiiee, 1983.
Big Timber Spring ... 1995 or before.
Wheeler Pass Road 1987.
Trough Spring* .......cccceenee. 2001.

TABLE 1—AREAS WHERE SPRING
MOUNTAINS ACASTUS CHECKERSPOT
BUTTERFLY OBSERVATIONS HAVE
BEEN DOCUMENTED—Continued
[Areas ordered from north to south]

. First year

Observation area obse?/ved
McFarland Spring/Whisky 2003.

Spring/Camp Bonanza.

Willow Spring/Willow Creek | 1979.
Clark Canyon .........ccccceueuue. 1994.
Foxtail Canyon ................... 1998.
Deer Creek and picnic 1965.

area.

Deer Creek Road (Tele-
phone Canyon side).

Kyle Canyon—Ilower

1981 or 1987.

1996 or before.

Kyle Canyon—middle* 1950.
Kyle Canyon—upper ......... 1987.
Griffith Peak Trail/Harris 1990.
Spring Road/Harris
Mountain Road *.
Coal Spring ......ccccevveennenne. 1992.
Switchback Spring ............. 2003.
Potosi Mountain/Mt. Potosi/ | 1995.

Boy Scout Camp *.

*Colony.

Sources: Weiss et al. 1995, pp. 4, 19;
Weiss et al. 1997, pp. 67, 47; Boyd and Aus-
tin 1999, pp. 19-21; Boyd 2004, pp. 2-3; Ne-
vada Natural Heritage Program 2009.

Status and Trends

Weiss et al. (1997, p. 2) indicated that
butterfly populations are highly
dynamic, and butterfly distributions can
be highly variable from year to year.
Butterflies may be restricted to moist
and cool habitats during dry, warm
periods, potentially expanding their
distribution during periods marked by
cooler and moister conditions (Weiss et
al. 1997, pp. 2-3). Sagebrush
checkerspot butterfly populations may
undergo extreme fluctuations as a result
of rainfall, parasitism, and other factors
(Stout 2011, http://
www.raisingbutterflies.org). Some
subspecies, such as the Spring
Mountains acastus checkerspot
butterfly, may exist as a metapopulation
(“local populations which interact via
individuals moving among
populations”) (Hanski and Gilpin 1991,
p. 7) within the Spring Mountains
(Weiss et al. 1997, p. 3). If this is the
case, maintenance of dispersal corridors
and unoccupied habitats is an important
management consideration (Weiss et al.
1997, p. 3).

Determining the status of adults at a
colony requires multiple visits during
appropriate flight conditions and
frequently enough to intercept a
potentially short flight period. For
example, in 1977, Austin and Austin
(1980, p. 40) reported visits to the same
area of Kyle Canyon in which the Spring
Mountains acastus checkerspot butterfly
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was observed on 2, 5, and 7 July, but not
on 17 or 30 June and 15 July. Thus, this
flight period may have been less than 2
weeks. In contrast, they reported that, in
1965, the flight period lasted over a 5-
week period. While these observations
may indicate a variable flight period, it
is also possible that the perceived flight
period may vary as a result of a dynamic
interrelationship between search effort
and abundance. In addition,
assessments of population status and
trends based on counts of particular life
stages may be complicated by irregular
life-history phenomena, such as an
extended diapause (a period of
dormancy, commonly induced by
seasonal change in photoperiod (day
length) or temperature) (Sands and New
2008, pp. 81-85). Unnecessary
conservation concerns may arise as a
result of irregular diapause that results
in perceived changes in abundance
(Sands and New 2008, pp. 81-85).

The largest known colony of Spring
Mountains acastus checkerspot butterfly
occurs at Griffith Peak Trail/Harris
Spring Road/Harris Mountain Road.
This was first documented as a sighting
area in 1990, and later described as a
potential colony in 1999 (Boyd and
Austin 1999, p. 20). The Trough Spring
colony was first identified in 2001
(Boyd and Austin 2002, p. 5). Boyd
(2004, p. 3) stated that a single male
observed at Willow Spring/Willow
Creek in 2003 may have dispersed from
Trough Spring or another unknown
colony, because there had been no
sightings in the area since the 1980s.
The Spring Mountains acastus

checkerspot butterfly was first
documented at Potosi Mountain/Mt.
Potosi/Boy Scout Camp in 1995 (Weiss
et al. 1995, p. 6), and was described as
a colony for the first time in 2000 (Boyd
et al. 2000, p. 4).

DataSmiths (2007, p. 17) concluded
that absence of adults at a site does not
necessarily equate to ephemeral
occupation or extirpation. Observations
of the Spring Mountains acastus
checkerspot butterfly illustrate this
point. Boyd et al. (2000, p. 4) searched
17 areas (8 historical and 9 potential
sites) for the Spring Mountains acastus
checkerspot butterfly in 1999. During
the 1999 surveys, Spring Mountains
acastus checkerspot butterflies were
observed at five of the eight historical
sites (including Kyle Canyon (middle)
Colony Site), with two of these
described as potential new colonies
(Griffith Peak Trail/Harris Spring Road/
Harris Mountain Road and Potosi
Mountain/Mt. Potosi/Boy Scout Camp).
During 2003 surveys, the Spring
Mountains acastus checkerspot butterfly
was observed again in the Willow
Spring/Willow Creek area (Boyd 2004,
pp- 2-3) where it had not been seen
during surveys in 1999 (Boyd and
Austin 1999, Table 7, p. 98). Similarly,
in 2003, the Spring Mountains acastus
checkerspot butterfly was observed in
the McFarland Spring/Whisky Spring/
Camp Bonanza area (Boyd 2004, p. 2),
even though it had not been observed
there during previous surveys in 1998
(Boyd and Austin 1999, Table 12).
These examples demonstrate that a lack
of observations at a site does not

necessarily mean that a site is extirpated
because adult surveys will not detect
diapausing larvae, and short adult flight
periods coupled with low numbers may
drastically reduce the likelihood of
observing Spring Mountains acastus
checkerspot butterflies.

Yearly population variation also is
seen in the fluctuation in numbers of
Spring Mountains acastus checkerspot
butterflies observed during repeat
surveys at the same locations (Table 2).
Surveys from 2000 and 2001 at the
Griffith Peak Trail/Harris Spring Road/
Harris Mountain Road site found that
the highest total number of individuals
observed on a single day increased from
19 to 104. In 2003, the highest number
observed on a single day at the same site
decreased to 27. In a 2006 interview
with Bruce Boyd regarding observations
that year, Boyd reported that the Spring
Mountains acastus checkerspot butterfly
had “done better” than other endemic
species and had “good numbers” at
Griffith Peak Trail/Harris Spring Road/
Harris Mountain Road, as well as at
Potosi Mountain/Mt. Potosi/Boy Scout
Camp (Boyd 2006, pers. comm.). At
locations where the butterfly was
observed in 2006, Boyd stated that it
appeared to be in “‘appropriate”
numbers (Boyd 2006, pers. comm.).
These observations support the
conclusions of Weiss et al. (1997, p. 2)
of highly dynamic butterfly populations
where sightings may occur periodically
throughout a species’ range, and
populations at colony sites may
fluctuate.

TABLE 2—SUMMARY OF MONITORING RESULTS OF SPRING MOUNTAINS ACASTUS CHECKERSPOT BUTTERFLY AT THREE
COLONY SITES FROM 1998 THROUGH 2011 USING STANDARDIZED SURVEY METHODS

Year ‘ 1998 ‘ 1999 ‘ 2000 ‘ 2001 ‘ 2002 ‘ 2003 ‘ 2006 ‘ 2007 ‘ 2008 ‘ 2010 2011
Kyle Canyon (middle)
Highest #/day .......c.ccooeovrviniinincnnene 4-10 5 6 8 6 7 4 1 1
# Visits 16 11 9 6 4 4 1 6 6
Peak date(s) ....ccoceeevrereenenieienene NR 6/19 | 6/15 & 6/18 6/24 6/10 6/21 | 6/13 & 6/13
6/30 6/21

Griffith Peak Trail/Harris Spring Road/Harris Mountain Ro

Highest #/day 19 104 50 27
# Visits ..o 9 5 5 4
Peak date 6/11 6/18 6/20 6/29

Trough Spring
Highest #/day ... | i | s | i | e 20 A1 | i | e | e | e 1
# Visits ... 3 5 3
Peak date 6/18 6/1 6/10

Sources: (Boyd and Austin 1999, Table 8; Boyd 2004, p. 8; Jones and Stokes 2007a, p. 4; Jones and Stokes 2007b, p. 3; Kingsley 2008, p.
3, Service 2011a, pp. 1-3, Thompson et al. 2012, Table 2).

NR = not reported.

* = did not use a standardized survey method.
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Surveys were conducted in 2010 and
2011 for adult Spring Mountains acastus
checkerspot butterflies using both
standardized and non-standardized
methods. In 2010, at the Griffith Peak
Trail/Harris Spring Road/Harris
Mountain Road colony site, there were
a total of four butterflies observed
during the season (two by Pinyon 2011,
p. 19; and two by Service 2011a, pp. 1-
3), and the highest number of butterflies
observed on a single day was two
(Service 2011a, pp. 1-3). Numbers
appeared to increase in 2011 at this
colony site with a total of 86 reported
observations (59 by Pinyon 2011, p. 19;
4 by Service 2011a, pp. 1-3; 23 by
Thompson et al. 2012, Table 2), and the
highest number of butterflies observed
on a single day was 13 (Pinyon 2011, p.
19). The 13 individuals observed by
Pinyon in 2011 were not observed using
a standardized method similar to
Pollard and Yates (1993 cited in Boyd
and Austin 1999, p. 33) and described
by Boyd and Austin (1999, p. 33), and
are, therefore, not reported in Table 2.
Results of the standardized surveys
performed by Thompson et al. (2012,
Table 2) at the other colony sites are
shown in Table 2. Surveys for Spring
Mountains acastus checkerspot butterfly
were planned for 2012; however those
data are not yet available.

Habitat

Sagebrush checkerspot butterfly
habitat is described as dry washes in
sagebrush-juniper woodland, oak or
mixed conifer woodland, and
streambeds (Opler 1999, p. 199).
Elevations used by Spring Mountains
acastus checkerspot butterfly coincide
with the intergraded upper elevation of
piftyon-juniper (Pinus monophylla-
Juniperus osteosperma) communities at
1,250-2,500 m (4,100-8,200 ft) and the
lower elevation white fir-ponderosa
pine (Abies concolor-Pinus ponderosa
var. scopulorum) communities at 2,000—
2,530 m (6,560-8,300 ft) (Niles and
Leary 2007, pp. 5—6). Open vegetation
communities associated with previous
fire disturbances appear to be the
preferred habitat (Boyd and Austin
2002, p. 5).

Biology
Adults

The flight season of the Spring
Mountains acastus checkerspot butterfly
is between mid-May and mid-July
(Austin and Austin 1980 p. 40; Weiss et
al. 1997, pp. 6, 37; Austin 1998, p. 576;
Boyd 2004, pp. 1-2), peaking near the
later part of June (Weiss et al. 1997, pp.
6, 37; Boyd and Austin 1999, p. 20;
Boyd and Austin 2002, p. 4; Boyd 2004,

p- 8). Distances moved during flight
periods have not been documented,
although Schrier ef al. (1976, p. 285)
observed that the closely related
northern checkerspot butterfly could
move as far as 1.6 km (1 mi). During the
flight season, Spring Mountains acastus
checkerspot butterfly adults have been
observed nectaring on Eriodictyon
angustifolium (yerba santa), Heliomeris
multiflora var. nevadensis (= Viguiera
multiflora; Nevada golden-eye), Packera
multilobata (= Senecio multilobatus;
lobeleaf groundsel), Ceanothus sp.
(ceanothus), C. greggii (Mojave
ceanothus), Melilotus sp. (clover),
Penstemon palmeri (Palmer penstemon),
and Apocynum sp. (dogbane) (Austin
and Austin 1980, p. 40; Weiss ef al.
1995, p. 9; Boyd et al. 2000, p. 6; Jones
& Stokes 2007a, p. 4; Thompson et al.
2012, p. 22).

Spring Mountains acastus checkerspot
butterfly males may seek females all day
by perching and sometimes patrolling
gulches (Scott 1986, p. 307; Kingsley
2008, pp. 7-8). Washes and linear
features are used primarily as mating
sites during the flight season (Boyd and
Austin 2001, p. 6; Boyd and Austin
2002, p. 5). Males may perch on several
projecting objects in the same area, such
as rocks or branches (Scott 1986, pp.
46—47, 307; Kingsley 2008, pp. 4, 7-8).
At these sites, the males behave
territorially. They remain in the same
area and pursue any other butterflies or
insects that come within a zone of a few
square meters around the male,
continuing this behavior towards the
intruding animal until it leaves (Boyd
and Austin 2001, p. 5; Boyd and Austin
2002, p. 5; Kingsley 2008, pp. 4, 7-8).
During a brief flight season (Weiss et al.
1997, pp. 6, 37), females remain at the
site long enough to find a male to mate
with, and then leave the area to oviposit
(Boyd and Austin 2001, p. 6; Boyd and
Austin 2002, p. 5). Mating has been
observed to last 40 minutes (Boyd 2004,
p- 3). Sagebrush checkerspot butterflies
have a high mating success, as indicated
by a high percentage (>95) of females
with spermatophores (a sac containing
sperm) (Shields 1967, pp. 90, 123;
Rhainds 2010, pp. 212-213).
Approximately 10 days after mating, the
female lays her eggs (Nunnallee 2011, p.
6).

Eggs

Clusters of sagebrush checkerspot
butterfly eggs are laid on the underside
of host leaves and sometimes on flower
buds (Scott 1986, p. 307; Stout 2011,
http://www.raisingbutterflies.org).
Sagebrush checkerspot butterflies may
lay 100 to 150 eggs in a cluster
(Nunnallee 2011, p. 6). It may be

advantageous for female butterflies to
lay eggs in clusters to reduce exposure
to predation or if host plants are rare or
dispersed (Stamp 1980, p. 376). Eggs
hatch after 6 days (Nunnallee 2011, p.
6), and the young larvae are gregarious
on leaves or flowers (Scott 1986, p. 307;
Nunnallee 2011, p. 6).

Larvae

Gregarious pre-diapause larvae of
sagebrush checkerspot butterflies form
silk webbing where they feed together
on the larval host plant (Nunnallee
2011, p. 6; Opler et al. 2011, http://
www.butterfliesandmoths.org; Stout
2011, http://www.raisingbutterflies.org).
It is hypothesized that gregarious larvae
may reduce rates of parasitism on the
larvae because of collective defenses
and may also facilitate feeding on larval
host plants, particularly for early larvae,
by enhancing the ability of larvae to
overcome plant defenses (Chew and
Robbins 1984, p. 75). Chrysothamnus
viscidiflorus has been documented as a
larval host plant (Boyd and Austin 2002,
p- 2; Austin and Leary 2008, p. 99), is
a widely distributed shrub in Western
North America (Anderson 1986a, b as
cited in McArthur and Stevens 2004, p.
531; Stubbendieck 2003, p. 248), and
has a range that coincides with many of
the ranges shown for sagebrush
checkerspot butterflies (Opler 1999, p.
199; Opler et al. 2011, http://
www.butterfliesandmoths.org). Common
names used interchangeably for
subspecies of C. viscidiflorus have
included Douglas rabbitbrush, chamisa,
green rabbitbrush, low rabbitbrush,
yellow rabbitbrush, viscid rabbitbrush,
sticky-leaved rabbitbrush, downy
rabbitbrush, and narrow-leaved
rabbitbrush (Stubbendieck et al. 2003, p.
249; McArthur and Stevens 2004, p.
532; Niles and Leary 2007, p. 19). Three
subspecies of C. viscidiflorus have been
documented in the Spring Mountains,
including C. v. lanceolatus (variously
known as viscid rabbitbrush, sticky-
leaved rabbitbrush, and yellow
rabbitbrush), C. v. puberulus (downy
rabbitbrush), and C. v. viscidiflorus
(known as viscid rabbitbrush, sticky-
leaved rabbitbrush, and narrow-leaved
rabbitbrush) (Niles and Leary 2007, p.
19). A common name for
Chrysothamnus viscidiflorus
viscidiflorus has not been accepted
(Young and Evans 1974, p. 469).

In the Spring Mountains, Niles and
Leary (2007, p. 9) quantified the
abundance of the various subspecies of
Chrysothamnus viscidiflorus as rare,
occasional, common, and abundant.
Chrysothamnus viscidiflorus ssp.
lanceolatus is occasional to common on
slopes, ridges, and in washes (Niles and
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Leary 2007, p. 19). Chrysothamnus
viscidiflorus ssp. puberulus (= var.
puberulus) is occasional to rocky
washes and on slopes (Niles and Leary
2007, p. 19). Of butterfly host plants
described by Weiss et al. (1997, Figure
4), Chrysothamnus viscidiflorus is
present in areas with low tree canopy
cover (mean of 17 percent).
Chrysothamnus viscidiflorus ssp.
viscidiflorus (= var. viscidiflorus) is
occasional to sandy-gravelly washes
(Niles and Leary 2007, p. 19).
Chrysothamnus viscidiflorus has many
erect stems that are 1 to 3.5 ft (0.3 to 1.1
m) tall, growing from a base (McArthur
and Stevens 2004, p. 531). In the Spring
Mountains, C. viscidiflorus has been
categorized as widespread, with a large
population, and is considered very
robust to human disturbance
(Nachlinger and Reese 1996, pp. 66, 70).
More recent information indicates that
the larval host plant is widely
distributed, but locally uncommon,
within the Spring Mountains (D.
Thompson 2012, pers. comm.). It is
unknown whether or not habitat is a
limiting factor for the subspecies.

It is unknown which of these
subspecies of Chrysothamnus
viscidiflorus are used as a larval host
plant by the Spring Mountains acastus
checkerspot butterfly; however, in maps
prepared by Jones and Stokes (2007b,
Figure 5a), Spring Mountains acastus
checkerspot butterfly observations
appeared to be more closely associated
with C. v. ssp. viscidiflorus than C. v.
ssp. puberulus. Warren (2005, p. 232)
reported that all sagebrush checkerspot
butterfly subspecies in Oregon use C. v.
ssp. viscidiflorus as a host plant, but
that other subspecies of C. viscidiflorus
may be used as well. C. viscidiflorus is
the most commonly reported species of
larval host plant for sagebrush
checkerspot butterfly subspecies, but
other plant species have been reported
(Service 2011b, p. 4).

While not documented as a larval host
plant for the Spring Mountains acastus
checkerspot butterfly, Machaeranthera
canescens occurs in similar habitats
(Niles and Leary 2007, p. 20) used by
the Spring Mountains acastus
checkerspot butterfly. Locations with
reported occurrences of M. canescens in
the Kyle Canyon area (Jones and Stokes
2007b, Figure 13) are near Spring
Mountains acastus checkerspot butterfly
observation areas (Jones and Stokes
2007b, Figure 5a). Further study using
appropriate methods (Shields et al.
1969, p. 24) will be required to
determine if Spring Mountains acastus
checkerspot butterfly uses other larval
host plants.

Ericameria nauseosa (=
Chrysothamnus nauseosus; rubber
rabbitbrush) also has been suspected of
being a larval host plant of the Spring
Mountains acastus checkerspot butterfly
(Weiss et al. 1997, p. 6). Boyd and
Austin (1999, pp. 20-21) unsuccessfully
attempted to feed E. nauseosa to Spring
Mountains acastus checkerspot butterfly
larvae, and reported that their results
were inconclusive. Early inferences that
E. nauseosa may be the larval host plant
for the Spring Mountains acastus
checkerspot butterfly may be attributed
to early uncertainty about its taxonomy
and its close resemblance to the
northern checkerspot butterfly, which
has been documented to use E.
nauseosa and C. viscidiflorus as larval
host plants (Scott 1986, p. 306; Austin
and Leary 2008, p. 102), and the
interchangeable use of the generic
common name rabbitbrush when
referring to rubber or green rabbitbrush.
The best available scientific and
commercial information does not
indicate there is any use of E. nauseosa
by sagebrush checkerspot butterflies
(Service 2011b, p. 4).

After feeding on the larval host plant
during favorable conditions, larvae enter
diapause, which allows them to survive
through the winter, and which is likely
a result of decreasing temperature and
photoperiod (Scott 1979, p. 172). Spring
Mountains acastus checkerspot butterfly
larvae diapause under rocks as half-
grown larvae during the winter (Scott
1979, pp. 172, 191; Scott 1986, pp. 27,
307; Opler et al. 2011, http://
www.butterfliesandmoths.org). During
times of unfavorable weather, sagebrush
checkerspot butterflies may diapause for
many months or years (Scott 1986, p.
307; Opler et al. 2011, http://
www.butterfliesandmoths.org).

After winter, post-diapause larvae of
other subspecies have been reported to
be solitary (Nunnallee 2011, p. 6);
however, Spring Mountains acastus
checkerspot butterfly larvae of different
instars (larval stages of growth between
molts of the exoskeleton (Scott 1986, p.
21)) have been observed together in the
Spring Mountains (Boyd 2004, p. 3).
When disturbed, larvae will release and
fall to the understory, where they roll
into tight balls and are difficult to find
(Wolfe 2004, p. 13). Stamp (1984, p. 6)
hypothesized that thrashing by
checkerspot butterflies after disturbance
may be an adaptation to prevent
parasitization by wasps or flies. There
are no known reports of parasites or
disease in populations of Spring
Mountains acastus checkerspot
butterflies, likely because of limited
numbers and past research emphasis on
adults, and because it is difficult to

detect parasites or disease in
checkerspot and other butterflies.
Parasites documented to infect
Neumoegen’s checkerspot butterfly
include the Siphosturmia confusa fly
(Stireman and Singer 2003, p. 630) and
braconid wasp Cotesia (= Apanteles)
koebelei (Krombein et al. 1979, p. 249).
It has been reported that for the
subspecies acastus checkerspot
butterfly, populations fluctuate as a
result of parasitism (Stout 2011, http://
www.raisingbutterflies.org). In fact,
larval mortality in many species of
butterflies occurs as a result of
predation (including parasitism) and
starvation (Haukioja 1993, as cited in
Kuussaari et al. 2004, p. 148).

When enough suitable food is present,
and after reaching an adequate size,
larvae find a pupation site where they
attach themselves to a silk mat (Scott
1986, p. 13) on a leaf or twig (Stout
2011, http://www.raisingbutterflies.org).
In 2002, one of four larvae removed
from the population at the Griffith Peak
Trail colony site successfully pupated in
11 days (Boyd 2004, p. 3), while other
subspecies are reported to pupate in 18
days (Nunnallee 2011, p. 6). After
pupation, adult butterflies emerge to
feed and seek mates.

Summary of Information Pertaining to
the Five Factors

Section 4 of the Act (16 U.S.C. 1533)
and implementing regulations (50 CFR
part 424) set forth procedures for adding
species to, removing species from, or
reclassifying species on the Federal
Lists of Endangered and Threatened
Wildlife and Plants. Under section
4(a)(1) of the Act, a species may be
determined to be endangered or
threatened based on any of the
following five factors:

(A) The present or threatened
destruction, modification, or
curtailment of its habitat or range;

(B) Overutilization for commercial,
recreational, scientific, or educational
purposes;

(C) Disease or predation;

(D) The inadequacy of existing
regulatory mechanisms; or

(E) Other natural or manmade factors
affecting its continued existence.

In making this finding, information
pertaining to the Spring Mountains
acastus checkerspot butterfly in relation
to the five factors provided in section
4(a)(1) of the Act is discussed below. In
considering what factors might
constitute threats to a species, we must
look beyond the exposure of the species
to a particular factor to evaluate whether
the species may respond to that factor
in a way that causes actual impacts to
the species. If there is exposure to a
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factor and the species responds
negatively, the factor may be a threat
and, during the status review, we
attempt to determine how significant a
threat it is. The threat is significant if it
drives, or contributes to, the risk of
extinction of the species such that the
species warrants listing as endangered
or threatened as those terms are defined
in the Act. However, the identification
of factors that could impact a species
negatively may not be sufficient to
compel a finding that the species
warrants listing. The information must
include evidence sufficient to suggest
that these factors are operative threats
that act on the species to the point that
the species may meet the definition of
an endangered or threatened species
under the Act.

In making our 12-month finding on
the petition we considered and
evaluated the best available scientific
and commercial information.

Factor A. The Present or Threatened
Destruction, Modification, or
Curtailment of Its Habitat or Range

All Sites
Fire Suppression

The Spring Mountains acastus
checkerspot butterfly may be negatively
affected by fire suppression as inferred
by its proximity to areas with fire
disturbance (Boyd and Austin 2002, p.
5; Boyd 2004, p. 3—4). It has been
speculated that effects to the Spring
Mountains acastus checkerspot butterfly
may occur as a result of inhibited
dispersal (Boyd 2004, p. 3—4). One
mechanism for the inhibited dispersal
could be a decrease in larval host plants
across the landscape caused by fire
suppression. Chrysothamnus
viscidiflorus increases vigorously and
rapidly at disturbed sites (Nachlinger
and Reese 1996, p. 32; McArthur and
Stevens 2004, p. 532). After a
disturbance, such as a fire, C.
viscidiflorus may dominate the habitat
for a long period of time (Young and
Evans 1974, p. 469).

Fire suppression in the Spring
Mountains has resulted in long-term
successional changes, including
increased forest area and forest structure
(higher canopy cover, more young trees,
and more trees that are intolerant of fire)
(Nachlinger and Reese 1996, p. 37;
Amell 2006, pp. 6-9; Boyd and Murphy
2008, pp. 22—28; Denton et al. 2008, p.
21, Abella et al. 2011, pp.10, 12).
Overall, we have limited information
about how the frequency, size, or
severity of fire has changed through
time. However, the available evidence
does not suggest that fire suppression
has reduced the amount of habitat for

the species, is likely to do so in the
future, or that habitat is a limiting factor
for the Spring Mountains acastus
checkerspot butterfly. Therefore, based
on the currently available information
fire suppression is not currently a threat
to the subspecies, nor does it indicate
that it is likely to become so in the
future.

Our review of the best available
information indicates that habitat
modification or destruction associated
with fire suppression is not a threat to
the subspecies, nor does the available
information indicate that it is likely to
become so in the future. In addition, we
discuss the habitat threats at individual
colony sites below.

Griffith Peak Trail/Harris Spring Road/
Harris Mountain Road Colony Site

Aside from the limited information
about the effects of fire suppression on
the Spring Mountains acastus
checkerspot butterfly rangewide, there
is no information available to indicate
that habitat modification or destruction
is a threat to the Griffith Peak Trail/
Harris Spring Road/Harris Mountain
Road colony, nor does the available
information indicate that it is likely to
become so in the future.

Kyle Canyon (Middle) Colony Site

Highway Modifications and Power Line
Maintenance

Highway modifications and power
line maintenance activities may have
affected the Spring Mountains acastus
checkerspot butterfly in areas near the
Kyle Canyon (middle) colony site.
Highway modifications and power line
maintenance (grading, sod dumping,
large vehicle occurrence (as indicated
by tracks), and clearing) were observed
in 1998 in the Kyle Canyon area (Boyd
and Austin 1999, p. 59), and in 2006,
historical grading, repairing and
roadway replacement, and illegal
dumping also were observed near the
Kyle Canyon (middle) colony site (Jones
and Stokes 2007a, Appendix B).
However, these reports do not provide
information or references that
characterize the scope, immediacy, and
intensity of any of these potential
stressors (processes or events with
negative impacts). While the reports
indicate that these activities took place
in the same area where Spring
Mountains acastus checkerspot butterfly
occurs, there is no available information
indicating the level of exposure, such as
whether larval and nectar plants were
impacted. The site was inventoried 16
times in 1998, and, based on the
descriptions provided in the report
(Boyd and Austin 1999, p. 10) and the

absence of any further disturbance
documented in subsequent surveys (11
visits in 1999, 9 visits in 2000, 7 visits
in 2001, 6 in 2002, and 5 in 2003) (Boyd
et al. 2000, pp. 1-36; Boyd and Austin
2001, pp. 1-38; Boyd and Austin 2002,
pp. 1-30; Boyd 2004, pp. 1-11), it
appears that these activities may be
localized and infrequent. In addition, an
increase in the number of individuals
observed from 1999 to 2001 at the Kyle
Canyon (middle) colony site (Table 2)
after the highway modifications and
power line maintenance suggests that
these activities did not cause sufficient
impacts to cause a decline at this colony
site. No information is available
regarding highway modifications and
power line maintenance at the Kyle
Canyon (middle) Colony Site after 2006.

Highway modifications and power
line maintenance activities have
occurred historically in localized areas.
Although we are not aware of any
further highway modification projects,
we understand that maintenance
activities can take place in the future,
know of no planned specific action. The
information suggests that currently the
intensity of this stressor is low and the
exposure to the Spring Mountains
acastus checkerspot butterfly is
insignificant because these activities
occur infrequently in small areas within
the butterfly’s range. Therefore, we have
determined that highway modifications
and power line maintenance are not
threats to the Spring Mountains acastus
checkerspot butterfly now, nor does the
available information indicate that they
are likely to become so in the future.

Fuel Treatments

Fuel reduction projects may affect the
Spring Mountains acastus checkerspot
butterfly negatively or beneficially. The
effects of fuel reduction treatments on
butterflies depend upon the timing
(Pilliod et al. 2006, p. 23). Fuel
reduction projects could affect the
Spring Mountains acastus checkerspot
butterfly negatively by reducing the
quantity or quality of habitat and
affecting survival or fecundity. On the
other hand, fuel reduction projects
could beneficially affect the Spring
Mountains acastus checkerspot butterfly
by creating conditions that favor nectar
and larval host plants (Weiss et al. 1997,
p. 27). As mentioned above,
Chrysothamnus viscidiflorus increases
vigorously and rapidly at disturbed sites
(McArthur and Stevens 2004, p. 532)
and may dominate the habitat for a long
period of time following disturbance
(Young and Evans 1974, p. 469).

The U.S. Forest Service implemented
the Spring Mountains Hazardous Fuels
Reduction Project in the Spring
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Mountains between 2008 and 2011
(Lillis 2010). It was designed to reduce
the volume and cover of woody
vegetation to lower the wildfire risk to
life and property in the SMNRA
wildland-urban interface (Forest Service
2007a, pp. 1-18; Forest Service 2007b,
pp- 1-57). Design criteria were
developed to reduce or avoid potential
resource conflicts, including those
associated with the Spring Mountains
acastus checkerspot butterfly (Forest
Service 2007a, p. 4).

In areas where the Spring Mountains
Hazardous Fuels Reduction Project
coincides with the Spring Mountains
acastus checkerspot butterfly, the
likelihood of direct mortality to the
butterfly or impacts to its habitat were
minimized by implementing the design
criteria in the project’s environmental
assessment (Forest Service 2007b,
Appendix B, Design Criteria B1, B6, W5,
W6, W7, W11, M1). The design criteria
provided for surveys of butterflies and
habitat, habitat mapping, restrictions on
host plant removal in core colonies,
avoidance of host plants, minimization
of disturbance by using manual
methods, weed prevention, education of
implementation crews, monitoring
during implementation, and post-project
monitoring of butterflies and their
habitat. The scope or geographic extent
of the Spring Mountains Hazardous
Fuels Reduction Project is localized
because it occurs along the wildland-
urban interface in one colony site area,
Kyle Canyon (middle). The project’s
initial entry has already occurred, but
re-treating of shrubs may occur every 5
to 10 years after the initial treatment
(Forest Service 2007a, p. 3).

The level of exposure to the Spring
Mountains acastus checkerspot
butterfly’s eggs and larvae from the
Spring Mountains Hazardous Fuels
Reduction Project is low to insignificant
because of the project design criteria
and the short time required for eggs to
hatch. Exposure of active larvae to
impacts from fuel reduction projects
would be small to insignificant when
design criteria are planned and
implemented, such as avoiding larval
host plants and ensuring that the
method (for example, manual versus
mechanical) and timing (periods of
larval inactivity) of treatment result in
larvae having a lower likelihood of
exposure. Impacts to Spring Mountains
acastus checkerspot butterfly pupae are
likely insignificant because they affix to
the underside of leaves for a short
period in this stage, and are provided
some protection by their larval host
plant. Finally, Spring Mountains acastus
checkerspot butterfly adults are mobile
and may escape threats from fuels

reduction projects. Effects on breeding
adult Spring Mountains acastus
checkerspot butterflies are likely
insignificant because a short time is
required for successful copulation and
the duration of fuel treatment activities
is likely brief. The Forest Service avoids
treatment of vegetation along dry
washes (Forest Service 2007a, W8),
which also reduces the likelihood of
exposure and impacts to breeding
Spring Mountains acastus checkerspot
butterflies.

Although the Spring Mountains
Hazardous Fuels Reduction Project may
result in short-term negative impacts to
the Spring Mountains acastus
checkerspot butterfly, the best available
information does not indicate that this
project has affected the Spring
Mountains acastus checkerspot butterfly
negatively at the population level now,
nor is it likely to in the future.

Middle Kyle Complex Project

The Forest Service purchased a golf
course property in 2004 that will be
used for the Middle Kyle Complex
Project (Forest Service 2009, pp. 2—4).
The project includes construction of a
visitor center and associated trail, and
design criteria are in place to prevent
and minimize impacts to the Spring
Mountains acastus checkerspot butterfly
(Forest Service 2009, pp. 4-5). This
design includes criteria and measures
that will avoid and minimize temporary
construction disturbance to known
Spring Mountains acastus checkerspot
butterfly breeding areas. The design
criteria include the following: Prohibit
construction of Kyle Canyon Wash Trail
and bury utilities from early May to
mid-July (to avoid the butterfly’s flight
season); erect temporary construction
fencing along the proposed construction
limits prior to any ground-disturbing
activities; contain all activities within
the approved construction limits;
maintain temporary fencing until
notified by the contracting officer;
collect native seed from appropriate
larval host and nectar plants; revegetate
temporary disturbance areas following
completion of construction; implement
construction dust control measures to
minimize impacts to blooming nectar
plant populations; reduce off-trail use in
documented Spring Mountains acastus
checkerspot butterfly breeding and mate
selection areas; and construct a fence or
barrier adjacent to the newly
constructed trail in Kyle Canyon Wash.
When the project is implemented, in
2012 or later, the design criteria and
measures should result in minimizing
impacts to the Spring Mountains acastus
checkerspot butterfly and its habitat in
Kyle Canyon Wash. Any negative

impacts from the project are anticipated
to be minor and have negligible impacts
to the overall population of the
subspecies and habitat at this site.

The Middle Kyle Complex Project
will occur in a localized area, and,
because of the design criteria, including
avoidance of larval host plants, the
project will result in low response, low
intensity, and ultimately insignificant
exposure of Spring Mountains acastus
checkerspot butterflies to impacts.
Therefore, we have determined that the
Middle Kyle Complex Project is not a
threat to the Spring Mountains acastus
checkerspot butterfly now, nor does the
available information indicate that it is
likely to become one in the future.

Potosi Mountain/Mt. Potosi/Boy Scout
Camp Colony Site

Fuel Treatments

The Potosi Mountain/Mt. Potosi/Boy
Scout Camp colony site is located at the
Boy Scouts of America Kimball Scout
Reservation, north of Potosi Mountain.
A fuels reduction project, funded
through a grant from the Nevada
Division of Forestry, was implemented
in April 2007 (Otero 2007, p. 6). The
2007 fuels reduction project resulted 